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                        DIMENSIONS - July 2016 
20 August 2016 

SERVICE TAX  
 
Case Law  
SEZ and DTA units of an enterprise are two 
separate entities 
The case relates to the period Nov 2009 to Aug 2010. 
The assessee is an established company and has 
various units established, of which one unit is located 
in a Special Economic Zone (‘SEZ’). The SEZ unit 
carried out project management activity including 
planning and controls, technical support, supply 
chain management, contracts management, 
engineering and design and back operations for 
finance and accounts and human resources 
functions and such services were availed by the units 
located in the Domestic Tariff Area (‘DTA’). The 
services provided are of the nature of business 
support service and for the service provided the SEZ 
unit used to raise a memorandum invoice on DTA 
unit and such transaction were recorded in the 
books.  

 
The department was of the opinion that the SEZ and 
DTA are two distinct entities and that the service 
provided by SEZ to DTA is a taxable service and 
accordingly a show cause notice was issued to the 
assessee. In drawing this view, the departmental 
representative referred rule 4(3A) of Service Tax 
Rules, 1994, which provides that, where the assessee 
is providing service from more than one premises or 
office and do not have centralised billing system or 
centralised accounting, separate application for 
registration shall be made in respect of such 
premises. Rule 19(7) of Special Economic Zone Rule, 
2006 (‘SEZ Rule’) which states that, if the enterprise 
is operating in both SEZ and DTA, it shall have 
distinct identities with separate books of accounts. It 
was also confirmed by the assessee that they were 
maintaining separate sets of books and are 
separately and independently registered commercial 
organisations with separate manpower, distinct 
identity, separate objectives and expertise. The 
Tribunal held that merely because the assessee 
maintains separate books of accounts that would not 
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mean the units are two distinct entities as stated in 
Rule 19(7) of SEZ Rules. To tax a transaction there 
should be two persons. Hence, the case was decided 
in favour of the assessee. Aggrieved by this the 
department went on appeal.  
 
The Gujrat High Court held that, the SEZ and DTA 
would have to be treated as two separate legal 
entities based on the reading of Rule 19(7) of SEZ 
Rule and under the scheme of Finance Act 1994 and 
SEZ Act 2005. However, the high court, while giving 
its decision, drawn its inference to the explanation to 
section 65 of the Finance Act, 1994 wherein it 
referred that "For the purposes of this section, 
taxable service includes any taxable service provided 
or to be provided by any unincorporated association 
or body of persons, to a member thereof, for cash, 
deferred payment or any other valuable 
consideration." and it was held that, as there was no 
consideration received for the taxable service 
provided, the levy of service tax would not arise and 
hence the matter was decided in favour of assessee. 
 
Dhruva’s Comments: 
While the case was decided in favour of the assessee on grounds of non-receipt of consideration, it will have an adverse effect to an enterprise operating 
both in SEZ and DTA.  However, the High Court has 
failed to appreciate the fact that an entity cannot provide service to self. Rule 19(7) of SEZ Rules clearly states that if an enterprise is operating in both SEZ and DTA, they need not be separate legal entities, 
whereas the High Court in deciding the case purely 
went on the fact of maintaining books separately. Prior to July 2012, there were no valuation rules and 
thus the court held that no service tax is payable as no consideration was received. Post 2012, after the 
introduction of valuation rules, the above case might 
have an adverse effect as the grounds on which relief was granted, i.e. non-receipt of consideration, would 
not be relevant.  More so as the value was quantified 
and memorandum entries were passed. Hence, post 2012, the said decision might have an adverse effect 
in cases of business scenarios covered by this case.  
Commissioner vs Larsen and Toubro Ltd 2016-
TIOL-1337-HC-AHM-ST 

Intellectual property not covered under Indian 
law is not subject to service tax prior to 2012 
The appellant is engaged in manufacture of various 
electrical goods such as Control and Relay Panel, 
Capacitors, Relays, Drives, DCS Systems, Air Circuit 
breakers, Contactors, Motors etc., and also providing 
services viz., erection, installation, commissioning of 
said equipment and machinery. They entered into a 
Licence agreement with the foreign company which 
are group companies of the appellant to provide 
documents related to general data relating to 
Technology, Tools, jigs, special machines, 
equipment, quality control and quality assurance to 
enable the appellants to manufacture, sale and 
marketing of such goods as specified in the 
agreements. Such technology or secrets exclusively 
belong to the group companies and as per the terms 
of agreement such technology or secrets have been 
temporarily transferred to the appellant, however, 
such know-how or trade secrets were not registered 
under any Indian law for the time being in force. The 
department alleged the service received from the 
group companies and issued a show cause notice to 
tax the transaction under Intellectual Property 
Service as import of service. 
 
The appellant, in its submission relied on the 
definition of the term ‘Intellectual Property Right’ as 
defined under Section 65(55a) of the Finance Act, 
1994 (FA 1994) which covers any right to intangible 
property namely trademarks, designs, patents or any 
other similar intangible property, under any law for 
the time being in force, but does not include 
copyright. ‘Intellectual Property Service’ under 
section 65(55b) of FA 1994 means transferring 
temporarily or permitting the use or enjoyment of 
Intellectual property right.  Based on the above 
definition, the appellant stated that the designs 
received by them was not covered under the Indian 
Law under Designs Act, 2000, whereas it contains 
design which are subjected to protection under the 
Designs Law of the foreign country to which foreign 
supplier belong. Further, the appellant also relied 
upon the department clarification vide File No. 
B2/8/2004 TRU dated 10 September 2004, wherein 
para 9.1 states that “Intellectual property emerges 
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from application of intellect, which may be in the 
form of an invention, design, product, process, 
technology, book, goodwill etc. In India, legislations 
are made in respect of certain Intellectual Property 
Rights (IPR’s) such as patents, copyrights, trademarks 
and designs. The definition of taxable service 
includes only such IPR’s (except copyright) that are 
prescribed under law for the time being in force. As 
the phrase law for the time being in force implies 
such laws as are applicable in India, IPR’s covered 
under Indian law in force at present alone are 
chargeable to service tax and IPR’s like integrated 
circuits or undisclosed information (not covered by 
Indian law) would not be covered under taxable 
services”.  
 
The Tribunal held that, for a service to be taxable, the 
rights should be registered under Indian law, and as 
the Intellectual Property was not registered under 
any Indian law for the time being in force the same 
is out of the taxability criteria and hence, the Tribunal 
agrees with the submission made by the appellant 
and decided in favour of appellant.  
 
Dhruva Comments: The issue of taxability of Intellectual Property service has also been decided in favour of the assessee in 
the case of Tata Consultancy Services Ltd. Vs. 
Commissioner of Service Tax, Mumbai 2015-TIOL-2370-CESTAT-MUM, wherein it was held that the rights needs to registered under the Indian law. Further, the above case is relevant prior to July 2012, 
when the negative list of services was introduced. 
Post June 2012, the said service is covered under Section 66E(c) of the FA 1994 wherein any temporary 
transfer or permitting the use or enjoyment of any intellectual property right will be termed as declared 
service, making all IPR services (other than 
permanent transfer) taxable with no reference to coverage by any law.  
Asea Brown Boveri Ltd. vs Commissioner of Central Excise & Service Tax, LTU 2016 (7) TMI 559 CESTAT BANGALORE 
 

Chemicals received for providing scientific and 
technical consultancy service of pharmaceutical 
product will not be hit by Rule 4 of Place of 
Provision Rule, 2012 
The assessee provides scientific and technical 
consultancy service to clients located outside India 
and also offers research and development service in 
relation to new compounds of pharmaceutical 
products. The clients of the assessee provided 
certain chemicals, solvents, compounds etc., which 
were used in development of a new compound, 
which was sent to the clients. The accumulated and 
unutilised balance of CENVAT credit was claimed as 
refund.  The department rejected the refund claim on 
the ground that the activity performed would not 
qualify to be export of service in accordance with 
Rule 4 of Place of Provision of Service Rules, 2012 
which states that if the goods are made available in 
the taxable territory, the place of provision of service 
shall be location of the service provider.  
 
The tribunal agreed with the assessee’ s reliance on 
the case of Bombay High Court decision in the case 
of SGS India Pvt. Ltd. vs. Commissioner of Service Tax 
[2014 (34) STR 554 (Bom.)], wherein it was held that 
The view taken by the Central Board of excise & 
Customs (‘CBEC’) vide Circular no. 66/2005-ST is that 
export of services would continue to remain tax free 
even after withdrawal of Notification no. 6/94 ST 
dated 9.4.1999. the Notification exempted the 
taxable service specified in section 65(48) of the 
Finance Act, 1994 provided to any person in respect 
of which payment received in convertible foreign 
currency is received, from payment of service tax. 
The notification was withdrawn and identical 
notification was reintroduced in November 2003. 
However, the Central Board of Excise & Customs 
held that 'export of services' to be tax free 
notwithstanding the notifications. The view was 
supported by Hon’ble Supreme Court judgement in 
the case of All India Federation of Tax Practitioner's, 
wherein it was held that the service tax is destination 
based tax and not a charge on business. Further, 
export of service has ever been tax free as observed 
by the CBEC. This exemption was never affected by 
Notification no. 6/99-ST. Hence, no service tax can 
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be levied on export of service. The Tribunal in its 
order agreed to the submission made by the 
assessee and the appeal was dismissed. 
 
Dhruva Comments: Although the judgment has been accorded invoking 
the larger principle that exports should not be taxed, 
it might give relief to the pharmaceutical sectors in situation where the chemical, solvent, compound 
etc., received from the clients located outside India and who are providing research service.  
Commissioner of Central Excise Pune-I vs Sai Life Sciences Ltd 2016-TIOL-433-CESTAT-MUM 
 Notifications and Circulars 
Permission for payment of service tax through 
non-electronic mode 
Presently, certain jurisdictions officer was not 
accepting payment made by cheque by the assessee 
who was unable to make payments online. Central 
Board of Excise and Customs has issued an 
instruction to the Jurisdictional Deputy/Assistant 
Commissioner, instructing that in genuine situation 
and for reason being recorded in writing, whether for 
Department of Posts (in this case) or for any assessee 
who are not able to make payment through 
electronic mode may make payment by way of 
cheque. The supervisory officers should, from time to 
time, check such exercises of discretion so that there 
are no unwarranted refusals. 
Order-Instruction vide F. No. 137/08/2012 – 
Service Tax dated 22 July 2016 
 
No provisional attachment of property under 
Section 73C of the Finance Act, 1994 without 
giving any opportunity 
Recently, the Hon’ble Allahabad High Court held 
that, in the case of an assessee whose bank account 
was ordered to be attached without giving any 
opportunity to them was in violation of rule 3 of 
Service Tax (Provisional Attachment of Property) 
Rules, 2008 read with para 2 (iii) of Circular No. 
103/06/2008-ST dated 1 July 2008. The High Court 

further observed that the proceedings could be 
initiated only by a Commissioner and not by Deputy 
Commissioner. Hence, CBEC has issued this circular 
to clarify that the provisional attachment of the 
property can be initiated only by the Commissioner 
and also an opportunity in writing has to be given to 
the assessee. The board has instructed the Chief 
Commissioners to issue standing orders with respect 
to the observation of the Hon'ble Allahabad High 
Court. 
Circular No. 196/06/2016 – ST dated 27 July 2016 
 
VALUE ADDED TAX  
 Notifications and Circulars 
  
Uttarakhand 
Reduction in CST rate from 2% to 1% on 
information technology goods 
 
The government has reduced the CST rate on 
specified information technology goods from 2% to 
1%, subject to the conditions and restrictions 
referred to in sub-section (5) of section 8 of the CST 
Act 1956 and on furnishing declaration in Form C. 
The exemption will be available up to 31 March 2017 
or the date of implementation of GST, whichever is 
earlier. 
 
Notification No. 628/2016/74(120)/XXVII(8) /2005 T.C dated 25 July, 2016  
Jharkhand 
Exemption on payment of VAT for solar power 
plants 
 
Exemption has been granted from payment of VAT 
on equipment’s purchased/to be purchased for the 
installation of solar power plants subject to transition 
in the GST regime. This is in line with Jharkhand State 
Solar Power Policy, 2015. 
 
Notification No. S.O-81 dated 22 July 2016 
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Maharashtra 
Filing of VAT/CST returns for the period on or 
after 01 April 2016 
 
The facility to file VAT/CST returns for the period on 
or after 1 April 2016 has not yet been made 
functional and as per the latest news flash on the 
MAHAVAT website, the said facility would be made 
available shortly.   
 
Dhruva Comments: 
Earlier news flash appearing on the MAHAVAT website communicated that the facility for uploading returns would be made available on or after 15 July 
2016 and then the said date was further postponed to 25 July 2016. However, till date such facility has 
not yet been made functional by the VAT department.  
 
Delhi 
Payment of VAT in advance on imports  
 
The government has introduced a new sub-clause 11 
to section 3 of the Delhi Value Added Tax Act, 2004 
whereby a person importing notified goods from a 
place outside India into the National Capital Territory 
of Delhi will be required to pay VAT in advance on 
such imports.  
 
The tax so paid in advance will be on the 
presumption that such goods are meant for the 
purpose of sale or for use in manufacture or 
processing of goods meant for sale unless proved 
otherwise. Furthermore, the tax so paid should be 
counted towards the final tax liability of the dealer. 
 
The above provision has been made effective from 
26 July 2016.  
 
NOTIFICATION No. F.3(4)/Fin.Rev-1)/2016-17/DS-VI/238 Dated 25 July 2016 
 
Punjab 
Introduction of Apna Tax Scheme for end 
consumers 

In order to encourage end consumers to obtain 
invoices from dealers and to track tax evasion, the 
government has launched the Apna Tax Scheme. 
Consumers who upload the details through a 
mobile app could be eligible for a prize through 
drawing of lots.  
 
Notification No. 2/49/2016 ET.II (7)/13859 dated 29 June 2016 
 Central Excise 
 
Case Law 
 
Buyer’s premises cannot be considered as ‘place 
of removal’ for the purpose of Excise Valuation 
The appellant was a manufacturer discharging duty 
liability on an ex-factory basis. The appellant had 
taken out transit insurance to cover the risk of loss 
or damage to goods in transit. For determining the 
assessable value for making payment of excise duty, 
the assessee did not include freight and transit 
insurance charges paid to cover transit from the 
factory gate to the customer’s location.   
 
Accordingly, show cause notices were issued for the 
period September 1996 to December 2000 and 
January 2001 to October 2001, alleging that the 
goods had been sold at the buyer’s premises, which 
was the ‘place of removal’ for current purposes, and 
therefore the value of goods should include freight 
and transit insurance charges paid for transit up to 
the buyer’s premises.  
 
The issue went up to the Hon’ble Supreme Court, 
which remanded the matter back to the Tribunal to 
determine the place of removal, that is, whether it 
was the factory gate of the assessee or the place of 
delivery. 
 
The moot issue before the CESTAT was the 
determination of the place of removal to decide on 
the inclusion of freight and insurance charges in the 
assessable value. 
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The CESTAT referred to the judgment of Hon’ble 
Supreme Court in the case of CCE, Aurangabad V/s 
Roofit Industries Ltd [2015 (319) E.L.T. 221 (SC)], 
in which it was held that excise duty should be levied 
on the freight and transit insurance, if, by virtue of 
section 19 of Sale of Goods Act,1930 the property in 
goods is transferred at the buyer’s premises.  
 
It was noted that the Hon’ble Supreme Court 
judgment in the case of CCE, Nagpur v. M/s Ispat 
Industries [2015-TIOL-238-SC-CX], had 
subsequently categorically distinguished Roofit 
Industries (supra) and held that the buyer’s premises 
could not, in law, be a ‘place of removal’. This was 
because ‘place of removal’ had been defined to 
mean the factory of a manufacturer, or a warehouse 
or a depot, the premises of a consignment agent or 
any other place from where excisable goods were 
sold. Since, the buyer’s premises were not included 
within the meaning of ‘place of removal’, the 
Supreme Court noted that they could not be 
considered for the purpose of determining the 
assessable value. 
 
Based on the above judgement, the Tribunal held 
that freight and insurance are not included in 
assessable value.  
 
Dhruva Comments: Determination of place of removal has always been a matter of litigation since it is a matter of fact. 
Supreme court has time and again come out with different principles regarding this aspect based on 
the facts.  
Departing from the principle laid down in several Supreme Court decisions, in which it has been 
consistently held that the place of removal is the place where the property in goods has been 
transferred, the Supreme Court, in Ispat Industries (supra), analysed the meaning of ‘place of removal’ from a different perspective. Analysing the history of 
the legislation, it came to the conclusion that the buyer’s premises ought not to be considered as the 
‘place of removal’. However, in the facts under 
examination, the property in goods were actually transferred at the factory’ gate. Thus, there was no 

occasion for the Supreme Court to apply the 
discussions in Ispat’s case to come to a conclusion. Hence, rather than resorting to the convention of referring to a Larger bench, by distinguishing the 
earlier decisions, the Supreme Court decided the matter based on the facts before it.  
It is possible that this matter may be referred to a Larger bench of the Supreme Court in future.  
The aforesaid ruling shall also have an impact on CENVAT credit of service tax paid on transportation 
and insurance charges incurred from the factory gate to the buyer’s premises. 
EMCO Ltd. vs CCE, Mumbai [2016-TIOL-1619-CESTAT-MUM] 
 
Erection/construction of pipeline or conduit does 
not fall within the exclusion clause of the 
definition of ‘input service’ 
The case involved two issues for consideration 
before the Hon’ble CESTAT: 
i. Disallowance of CENVAT credit pertaining to 

works contract services, along with applicable 
interest and penalty; and 

ii. Demand of interest on CENVAT credit reversed 
before utilisation.  

 
In respect of the first issue, the appellant had availed 
CENVAT credit on input services of works contract 
relating to the erection of an underground pipe and 
an overground pipe for the supply of water within its 
factory. The CENVAT credit was availed on the basis 
of an invoice dated February 9, 2013, showing the 
billing period as January 26, 2008 to January 31, 
2013.  
 
It was contested by the revenue that the CENVAT 
credit could not be allowed on the grounds that: 
- the definition of input services from April 1, 2011 

excluded services insofar as they were used for 
the construction or execution of  works contract of a building or a civil structure or a part thereof;  

- the laying of pipes or conduits was included in 
the construction of building or civil structure or 
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part thereof and therefore the credit was not 
admissible.  

 
The appellant argued that the works contract 
services relating to the laying/erection of 
underground/overground pipelines was not 
included in the exclusion portion of the definition of 
'input services'.  
 
According to the appellant, the services of construction of a building or a civil structure or a part 
thereof' were entirely different and distinct service 
from construction of a pipeline or conduit'. 
 
The Hon’ble CESTAT took into consideration the 
definition of ‘commercial or industrial construction’ 
and the definition of ‘works contract’ as contained in 
the erstwhile Section 65(25b) and Section 
65(105)(zzzza) of the Finance Act, 1994, respectively.  
 
Considering the said definitions, the Hon’ble CESTAT 
observed that the construction of a pipeline or 
conduit' was distinct from the service of construction 
of a building or a civil structure or part thereof'. It 
was further observed by the Hon’ble CESTAT that 
wherever the legislature wanted to include the 
construction of a pipeline or conduit, it had been 
specifically mentioned in the definition.  
 
Further, reliance was placed on the advance ruling in 
the case of GSPL India Transco Ltd. 2015-TIOL-02-
ARA-ST, in which the credit availed in relation to 
service tax paid on construction services for laying 
pipelines was held to be admissible. Accordingly, the 
ruling was given in favour of the appellant on this 
issue, along with consequential relief.    
 
With regard to the second issue, the appellant had 
voluntarily reversed ineligible CENVAT credit before 
its utilisation. However, the revenue demanded 
interest from the date of availment until the date of 
reversal. The Hon’ble CESTAT placed reliance on the 
Karnataka High Court’s ruling in the case of CCE & 
ST, LTU, Bangalore vs Bill Forge (P) Ltd. [2012 
(279) ELT 209 (Kar.)] and held that the appellant 

was not liable to pay interest on the credit that had 
been reversed before utilization.  
 
Dhruva Comments: 
This is a welcome judgement, favouring assessees availing CENVAT credit in relation to works contract 
services other than for the construction of a 
building/civil structure or a part thereof. 
M/s Rastriya Ispat Nigam Ltd vs CCE, C & ST 
Visakhapatnam [2016-TIOL-1787-CESTAT-HYD] 
 Circulars 
 
Recovery of demand during pendency of stay 
application 

A. Stay application pending before Commissioner (Appeals)/CESTAT 
1. For stay applications pending for periods prior to 6 August 2014, no recovery shall be made during pendency of stay application 
2. For stay applications pertaining to the period after 6 August 2014, no recovery measures for amounts in excess of pre-deposit (7.5%/10%) shall be made under Section 35 of the Excise Act. Instructions contained in Circular No. 984/08/2014 – CX dated 16 September 2014 should be followed.  
B. Stay application pending before Hon’ble High Court/Supreme Court 
1. Recovery proceedings in relation to orders of the Hon’ble High Court or CESTAT confirming demands of duty may be initiated only after a period of 60 days from the date of the order of the CESTAT or Hon’ble High Court, where no stay has been granted against the said orders. 

 
Circular No. 1035/23/2016-CX dated 4 July 2016 
 
Clarification on the scope of the word ‘site’ given 
in Notification 12/2012-CE dated March 17, 2012 
Sr. No. 186 of Notification 12/2012-CE dated March 
17, 2012 provides exemption from Central Excise 
Duty in respect of goods falling under Chapter 68 
(except 6804, 6805, 6811, 6812 and 6813) of the 
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Central Excise Tariff Act, 1985. The exemption has 
been provided to goods manufactured at the site of 
construction for use in construction work at such a 
site. For the purpose of this exemption entry, the 
expression ‘site‘ has been defined to mean any premises made available for the manufacture of 
goods by way of a specific mention in the contract 
or agreement for such construction work, provided that the goods manufactured at such premises are 
solely used in the said construction work only.  
 
In some field formations, the distance at which 
goods were manufactured at site from the place 
where they were used in the project was being 
considered as the criteria for examining the eligibility 
of goods for exemption. The circular states that this 
is an extraneous criterion which does not flow from 
the definition of ‘site’.  
 
Accordingly, the circular provides clarification on the 
expression ‘site’, as to how it should be interpreted 
particularly in respect of projects that run long 
distances, such as the construction of roads, laying 
of pipelines, laying of railway tracks, etc.   
 
The circular clarifies that the expression ‘site’ should 
be interpreted in a plain and literal manner and not 
in an extraneous or restrictive manner. The premise 
would fall within the meaning of ‘site’ so long as it 
fulfilled the following conditions: 
- The said premises are made available to the 

manufacturer of goods by way of a specific 
mention in the contract/agreement for such 
construction work; 

- The goods under Chapter 68 (except 6804, 6805, 
6811, 6812 and 6813) for which exemption is 
claimed are manufactured at the said premises; 
and 

- Such goods manufactured at the said premises 
are exclusively used for the construction work, 
according to the relevant contract or agreement. 

 
Circular 1036/24/2016-CX dated July 6, 2016.  
 

Manual signature on digitally signed invoices 
The circular provides clarification on whether a 
manufacturer or service provider who opts to 
authenticate invoices with digital signature can 
simultaneously also authenticate invoices by manual 
signature.  
 
The Circular states that a manufacturer or a service 
provider who opts to issue invoices authenticated by 
digital signature may print a copy of such invoices 
and sign them manually and forward them to 
customers who are unable to accept or receive 
digitally signed invoices. Such invoices in effect 
would be authenticated by two signatures, the digital 
signature as well as the manual signature.  
 
Circular 1038/26/2016-CX dated July 19, 2016.  
Clarification on the jewellery sector 
The Board has issued several circulars clarifying the 
computation of exemption, eligibility, exemption 
limits and other related issues for SSI exemption 
under Notification No. 8/2003-CE dated 1 March 
2003, guidelines for audits, export procedures and 
the treatment of manufactured stock lying as at 29 
February 2016, in respect of a manufacturer or 
principal manufacturer of articles of jewellery or 
parts of articles of jewellery or both. 
Circular No. 1040/28/2016 - 1045/33/2016-CX dated 26 July 2016 
 
CUSTOMS 
Case Law 
Refund of SAD – substance of transaction needs 
to be examined before sanction the refund 
The Appellant claimed a refund of SAD, which the 
Revenue denied merely because on grounds that the 
invoices issued by the appellant to self. 
 
The Tribunal observed that the adjudicating 
authority should have examined factors such as 
whether the property in goods and the title over it 
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had been transferred to the buyer and the point in 
time and place of the transfer, in light of the Sale of 
Goods Act, 1930. Subsequent to such an examination 
the adjudicating authority should have determined 
whether the transaction was a sale of goods or a 
mere case of stock transfer in the guise of a sale. 
 
However, this exercise was not undertaken by the 
authority and the refund was rejected without any 
findings. Thus, the matter was remanded by the 
Tribunal to the adjudicating authority to undertake 
an in-depth examination of the transaction from 
origin to termination. 
 
Further, the Tribunal instructed that the authority 
should not rely on the Chartered Accountants 
Certificate as it was not conclusive evidence of sale. 
 
Dhruva Comments: 
Typically, the CA Certificate along with the other documents forms the conclusive basis for 
sanctioning SAD refunds However, per the Tribunal 
ruling the authorities can go beyond the documentation and examine the substance of the 
transaction and verify whether sale, per the provisions of the Sales of Goods Act, 1930 has 
actually transpired. Mere payment of VAT would in 
itself not entitle the importer to claim the benefit of refund.  
M/s. Adore Fontech Ltd. vs Commissioner of Customs (Port-Export), Chennai [2016 (6) TMI 
1100-CESTAT Chennai]     
 
Notifications and Circulars 
Clarification on Duty Free Shops (‘DFSs’) 
 Information relating to the use of Indian 

currency and the rate of exchange should be 
displayed at all DFSs; 

 Procedures have been prescribed pertaining to 
storage, operations, the removal of goods, and 
the system of accounting for receipts. 

Circular No.31/2016-Customs dated 06.07.2016; Circular No.32/2016-Customs dated 13.07.2016 
 

Clarification on assessment of bulk liquid cargo 
Circular No.96/2002-Customs dated 27.12.2002 and 
Circular No.06/2006 dated 12.01.2006 have been 
rescinded in light of the Mangalore Refinery and 
Petrochemicals Limited vs Commissioner of 
Customs, Mangalore [2015 (323) E.L.T. 423 (S.C.)] 
judgement. 
In the case of bulk liquid cargo, the shore tank 
receipt quantity should be taken as the basis for the 
levy of customs duty. This should be applicable 
irrespective of whether customs duty is applicable at 
a specific rate or on an ad-valorem basis. 
Circular No.34/2016 dated 26.07.2016  
CBEC dispenses with mandatory warehousing for 
EOU/STPIs/EHTPs 
In order to achieve the objective of “ease of doing 
business”, CBEC has dispensed with the mandatory 
warehousing requirement for EOUs/STP/EHTPs. 
Typically, warehouses are set up to avail the benefit 
of the deferment of customs duty. However, relief 
related to deferment is not required by such units as 
exemption is already available under Notification 
No.52/2003-Cus. Under the amendment these units 
will no longer be warehouses under customs. The 
requisite changes have been made in the aforesaid 
notification vide Notification No.44/2016 dated 
29.07.2016. 
However, in order to ensure regularity, suitable 
amendment should be made under notification 
22/2003-CE dated 31/03/2003 as it still requires 
bonding procedures for domestic procurement. 
Circular No.35/2016 dated 26.07.2016 
Notification No. 44/2016 dated 29.07.2016 
 
Procedure for exports through Foreign Post 
Offices (‘FPOs’) using e-commerce under MEIS 
Scheme 
The Board has laid down a specific procedure for the 
export of goods sold through e-commerce from 
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FPOs at Chennai, Delhi and Mumbai and prescribed 
format of the “Postal Bill of Export”. 
Circular No.36/2016 dated 29.07.2016 
 
FOREIGN TRADE POLICY 
 Case Laws  
 
Gujarat High Court directs DGFT to undertake 
independent inquiry without placing reliance to 
Directorate of Revenue Intelligence (‘DRI’) 
investigation 
The petitioner, a textile manufacturer, held various 
licences under the Exim Policy. Subsequent to the 
instructions received from DRI, DGFT suspended 
issuance of new licenses to the Petitioner and were 
put to the Denied Entities List.  
 
Against the appeal filed, the Additional DGFT upheld 
the order against the Petitioner and in addition 
imposed penalty. Aggrieved by the said order, the 
Petitioner preferred special civil application before 
the Gujarat High Court. 
 
The Hon’ble High Court held that the actions of the 
respondent authorities on the basis of the dictates of 
the DRI was not justified. Further, held that the DGFT 
were duty-bound to carry out an independent 
inquiry. Accordingly, the impugned orders were held 
to be unsustainable.  
 
Dhruva Comments: 
It is a usual course of practice whereby, DGFT basis 
instructions from the Revenue authorities take certain steps, including that of cancelling licenses 
etc., despite the fact that they themselves are the 
license issuing authorities. There have been multiple instances in the context of DEPB, DFIA licenses etc., 
where, the said licenses were cancelled post objections raised by Revenue authorities. This results in undue hardships, as a bona-fide buyer of such 
licenses issued by DGFT has to bear the brunt. If there are disputes / doubts in the minds of DGFT 
authorities, it should be highlighted upfront. Again, it is seen that the notices issued by DGFT are 

summary notices without giving any reason / 
explanation as to why action has been taken. The decision would be good precedence to be relied upon in situations where action has been initiated 
without conducting appropriate inquiries. A similar practice is also seen with respect to other 
departments, whereby the Customs / Excise 
authorities take action based upon communication from DRI / DGCEI and insists on a NOC, despite the 
fact that it is merely an inquiry.  
 
Krishna Trading Company Versus Additional 
Director General of Foreign Trade [2016 (6) TMI 815 GUJARAT HIGH COURT] 
 Notifications, Public Notices and Trade Notices 
 
Closure of EPCG authorisations in case of supplies 
to SEZ units made prior to 1 April 2015 and 
exports proceeds not realized through Foreign 
Currency Account (FCA) of the SEZ unit  
Referring to para 5.7.2 of the erstwhile FTP2004-09 
which provides for realization of export proceeds in 
INR for supplies made to SEZ, DGFT, vide trade 
notice, has extended the said benefit under 
FTP2009-14 by allowing redemption in INR 
considering FTP2009-14 did not expressly restrict 
payments to be received in FCA of the SEZ unit. 
However, the DGFT further clarified that the 
redemption against INR proceeds would be available 
only till 31.03.2015 since para 5.11 of the current 
FTP2015-2020 expressly provides for realization 
from FCA of the SEZ unit.  
 

License under FTP 
Supplies made before 1.4.2015 

Payment received from FCA 
Discharge of EO 

2004-09  Yes No Yes 
2009-14 No No Yes 
2015-20 Yes No No 

 
Trade Notice No. 10/2016 dated 20 July 2016 
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Non-inclusion of State/Central Taxes to calculate 
foreign earnings for SEIS/SFIS Schemes  
The DGFT in consultation with the Department of 
Revenue examined the relevant paras of FTP 2015-
20 and earlier policies in relation to the calculation of 
foreign exchange remittances for duty credit 
entitlement. It was observed that State/Central Taxes 
were not earnings of the service provider under 
these provisions. Accordingly, instructions were 
issued for strict compliance and the calculation of 
duty credit entitlement only on the basis of the 
receipt of foreign exchange after the exclusion of 
such taxes collected. 
 
Dhruva Comments: 
The aforesaid clarification may have application to the industries (a) whose earnings in foreign 
exchange are not considered as exports and 
therefore, are liable to tax (e.g. Hotel industry) or (b) are deemed to be received in convertible foreign 
exchange and thereby, entitled to export benefits 
(e.g. Port services) or (c) the exporter has chosen to pay the tax and claim a rebate of tax paid (e.g. export 
of goods under a claim for rebate). In most other cases, exports would be at a zero rate of tax. 
Trade Notice No. 11/2015-20 dated 21 July 2016 
 
Re-fixation of Annual Average Export Obligation 
for specified sectors 
A Policy Circular was recently issued containing a list 
of 474 product groups that had experienced a 
decline of more than 5% in exports in 2015-16 as 
compared to 2014-15. As a result of which Regional 
Offices were requested to re-fix the annual average 
export obligation for EPCG authorisations for the 
year 2015-16 and endorse the reduction, if any, in 
the license file of the office of the Regional Authority 
and in the Amendment Sheet issued to the EPCG 
authorization holder. 
 
Dhruva Comments: The Circular is in line with similar such circulars issued 
in the past where the Government has granted relaxation in EO considering decline in exports.  

 
Policy Circular No. 1/2015-20 dated 26 July 2016 
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