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               DIMENSIONS - August 2016 

14 September 2016  

SERVICE TAX  

 

Advance Rulings 

 

Activity of job worker not exempt from payment 

of Service Tax when the principal manufacturer 

claims exemption on the payment of Excise duty 

on the manufacture of the final product. 

The applicant, who proposes to undertake job work 

of “Jute Loom Machine Assembly”, for M/s Nipha 

Exports (P) Ltd. (principal manufacturer), who is a 

manufacturer of ‘Jute Loom Machines”, with respect 

to a job contract to be entered between itself and 

the principal manufacturer, sought for an advance 

ruling on whether or not such activity would be 

exempt from the levy of Service Tax in terms of 

Notification 25/2012 – ST dated 20 June 2012 (mega 

exemption notification).  

 

The Authority of Advance Ruling (‘AAR’), referring to 

Sl. No. 30 of the mega exemption notification, 

observed that ‘carrying out an intermediate 

production process as job work in relation to any 

goods excluding alcoholic liquors for human 

consumption on which appropriate duty is payable 

by the principal manufacturer was exempt in terms 

of the said entry. In order to ascertain the 

applicability of the mega exemption notification, the 

AAR sought a report from the jurisdictional 

Commissioner of Central Excise of the principal 

manufacturer. On the basis of the report submitted 

by the Commissioner of Central Excise, the AAR 

observed that the principal manufacturer was 

availing the benefit of exemption on manufacture of 

‘Jute Loom Machine’ in terms of Notification 12/2012 

– C.E. (N.T.) dated 17 March 2016. 

Accordingly, the AAR held that, as the principal 

manufacturer was claiming exemption on the final 

product which is being manufactured, provisions of 

the mega exemption notification cannot be 

extended to the job worker and therefore the said 

activity would be liable to Service Tax.  
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Dhruva Comments: 

The AAR addressed the question of eligibility under 

the mega exemption notification and held that since 

the principal manufacturer is claiming an exemption 

on the final products being manufactured, there is 

no appropriate duty payable by the principal 

manufacturer; therefore, the activity undertaken by 

the job worker cannot be said to be covered under 

the scope of the said entry of the mega exemption 

notification and accordingly Service Tax would be 

applicable. The exemption from payment of Service 

Tax on the activity of the job worker was argued only 

on the basis of the mega exemption notification. It 

appears that the applicant did not take alternative 

argument based on of the negative list of services, in 

terms of clause (f) of Section 66D, which includes 

‘any service by way of carrying out any process 

amounting to manufacture or production of goods’. 

It may be noted that this advance ruling does not 

describe the nature of activity undertaken by the job 

worker; however, if the activity undertaken by them 

amounted to manufacture, the same could have 

been outside the purview of Service Tax by virtue of 

the negative list of services. 

M/s. M/S Sarkar & Sen Company v. 

Commissioner of Service Tax, Kolkata – II 

AAR/ST/ 24 /2016 

 

Amounts paid in relation to usage of Trademark 

of the parent entity, rights to exploit its brand 

value for the sale of goods and in relation to Sales 

and Business Support – chargeable to Service Tax. 

An advance ruling was sought by the applicant on (i) 

whether the fee paid to its parent entity for obtaining 

rights to exploit the ‘H&M’ brand for sale of goods 

in India and to use trademark rights was liable to 

Service Tax and (ii) whether Sales and Business 

Support fee paid by the them to their parent entity 

liable to Service Tax. 

The applicant proposes to enter into three separate 

agreements, i.e. (i) Foreign Collaboration and Sub-

License Agreement, (ii) Trademark License 

Agreement and (iii) Sales and Business Support 

Agreement with its parent entity. Under the Foreign 

Collaboration and Sub-License Agreement, the 

applicant would obtain rights to exploit the ‘H&M’ 

brand for the sale of goods in India. Pursuant to the 

Trademark License Agreement, the applicant would 

obtain the rights to use the H&M trademark and its 

graphic presentations in India. Under these two 

agreements, it is proposed that the applicant would 

pay to its parent entity a fee equivalent to 1% of total 

sales made. By virtue of the Sales and Business 

Support Agreement, the parent entity would provide 

overall market strategy, store location, store 

designing and concept to the applicant. And for 

which, the applicant proposes to pay a Sales and 

Business Support fee to its parent entity.  

(i) With respect to first question, the AAR observed 

that, in the proposed transactions, all intellectual 

property rights would at all times be the exclusive 

property of parent entity and the applicant would 

pay an amount for usage of the same. The AAR, 

referring to the Section 66E(c) of the Finance Act, 

1994 (‘FA’), which prescribes the ‘declared services’, 

includes ”temporary transfer or permitting the use of 

enjoyment of any intellectual property right”. 

Therefore, the AAR held that, as the said activity is 

covered under the Declared Services, Service Tax 

would be attracted on such amounts paid to the 

applicant’s parent entity. 

(ii) With respect to the second question, the AAR 

observed that the applicant proposes to receive a 

host of Business Support Services from its parent 

entity for which the applicant would pay business 

support fees to them. The AAR, in this scenario, held 

that the Service Tax is applicable on such fee and the 

applicant, being the receiver of such services is 

required to discharge Service Tax on reverse charge 

basis in terms of Section 68 of FA read with 

Notification 30/2012 – ST dated 20 June 2012. 

 

Dhruva Comments: 

This advance ruling holds that payments, made by an 

Indian entity, to its parent entity outside of India, are 

liable to Service Tax on reverse charge basis. It may 

be relevant to note that prior to 2012, intellectual 

property right (‘IPR’) was defined to be any right to 

intangible property, namely, trademarks, designs, 
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patents or any other similar intangible property, 

under any law for the time being in force, excluding 

copyrights. However, post 2012, Section 66E of the 

FA, prescribed the declared services, wherein 

temporary transfer or permitting the use or 

enjoyment of any intellectual property right was 

made a declared service. It may be seen that the 

definition of IPR, prior to 2012, was restricted to IPRs 

under any law for the time being in force, which was 

construed to be any laws as applicable in India, 

(CESTAT decision in the case of Asea Brown Boveri 

Ltd. Versus Commissioner of Central Excise & Service 

Tax, LTU 2016 (7) TMI 559 - CESTAT BANGALORE). 

However, post 2012, in terms of the declared 

services, it is the temporary transfer or permitting the 

use or enjoyment of any IPR which was made taxable 

without any reference to IPRs under any law,  which 

effectively covered all IPR. Notwithstanding, the levy 

of Service Tax, payments made in relation to 

Trademarks etc., could also be liable to Customs 

Duty in terms of Rule 10(1)(c) of the Customs 

Valuation (Determination of Valid of Imported 

Goods), Rules, 2007. 

H&M Hennes & Mauritz Retail Private Limited, 

New Delhi. v. Commissioner of Service Tax TS-

341-AAR-2016-CUST  

 

Case Laws 

The levy of Service Tax on services provided by 

an air-conditioned restaurant is constitutionally 

valid. The levy of Service Tax on the provision of 

short term accommodation is unconstitutional. 

A writ petition was filed before the Delhi High Court 

by the Federation of Hotels and Restaurants 

Association of India (i) challenging the constitutional 

validity of Section 65 (105) (zzzzv) of FA, whereby 

services provided to any person by a restaurant, 

having the facility of air-conditioning in any part of 

its establishment serving food or beverage, including 

alcoholic beverages or both, in its premises which 

has been made liable to service tax. (ii) challenging 

the constitutional validity Section 65 (105) (zzzzw) of 

the FA whereby the services provided by a hotel, inn, 

guest house, club or camp-site by whatever name 

called, to any person, accommodation for a 

continuous period of less than three months has 

been made liable to service tax. And, (iii) praying for 

a declaration that Rule 2C of Service Tax 

(Determination of Value) Rules, 2006 (‘valuation 

rules’) is invalid and fixing of declared tariff of less 

than INR 1000 per day has no basis and is arbitrary. 

(i) With respect to challenge to Section 65 (105) 

(zzzzv) of the FA, the Petitioners contended that the 

transaction of sale of food and beverages fell within 

the meaning of 'sale of goods' in terms of clause (f) 

of Article 366(29A) of the Constitution of India which 

is amenable to Value Added Tax (‘VAT’) and that only 

the State legislature was competent to impose tax on 

the said item. Therefore, imposing a levy of Service 

Tax on said transaction is beyond the legislative 

powers of the Parliament. The Respondents 

contended that objects and reasons of the 46th 

amendment to the Constitution make it clear that 

the phrase ‘service’ used in Article 366 (29A) (f) 

emphasises the segregable nature of the composite 

contract and that the State can levy sales tax only on 

the goods portion in the case of restaurant service 

and the Union is constitutionally entitled to tax the 

service portion of the same. In these lines, the 

Respondents contended that carving out of the 

service portion of the composite contract of supply 

of food and drinks was constitutionally valid. 

(ii) With respect to challenge to Section 65 (105) 

(zzzzw) of the FA, the Petitioners contended that 

hotel accommodation is subjected to luxury tax, a tax 

which, under Entry 62 of List II of the seventh 

schedule to the Constitution of India, only the State 

legislature is empowered to impose. And therefore, 

Parliament lacks legislative competence to levy 

Service Tax on the same.   

(iii) The Petitioners contended that Rule 2C of the 

valuation rules which deemed 40% of the total value 

of the transaction to be attributable to the value of 

services and fixation INR 1000 per day tariff for the 

exemption from service tax on accommodation in 

terms of the Notification No. 12/2012 – ST dated 17 

March 2012 was arbitrary and without any basis. 



 
 

4 | P a g e  
   © Dhruva Advisors LLP. All rights reserved.  

The Petitioners also submitted that treating 

transactions of sale of food, beverages and liquor 

and also short term accommodation provided by the 

hotels for less than three months as taxable service 

would amount to double taxation inasmuch as the 

same transaction is liable for the payment of both 

service tax and sales tax in one case and service tax 

and luxury tax on the other. 

(i) With respect to the challenge to Section 65 (105) 

(zzzzv) of the FA, the Delhi High Court, relying on the 

decisions of Supreme Court held that it is permissible 

to carve out of the service portion of the composite 

contract of supply of food and drinks to levy Service 

Tax on the same and, since Service Tax is levied only 

on the service component of the composite contract 

of supply of food and drinks by an air-conditioned 

restaurant in terms of Section 65 (105) (zzzzv), the 

Parliament does not lack legislative competence to 

levy Service Tax on the same. Accordingly, Section 65 

(105) (zzzzv) was held to be constitutionally valid. 

(ii) With respect to the challenge to Section 65 (105) 

(zzzzw) of the FA, the Delhi High Court observed that, 

when the provisions of Delhi Luxuries Act, 1996, 

pertaining to definition of ‘hotel’, ‘luxuries provided 

in a hotel’ and the charging section, are read 

alongside with taxable service definition under 

Section 65 (105) (zzzzw), there appears to be no real 

difference between the subject matter of the two 

levies. The Delhi High Court also observed that, the 

very same taxable event of providing service by way 

of accommodation in a hotel etc. is an overlapping 

subject matter for both levies i.e. Luxury Tax by the 

State and Service Tax by the Union. Therefore, in this 

scenario, the Delhi High Court held that, Tax on 

luxuries, in terms of Entry 62 of List II to Seventh 

Schedule of the Constitution of India, is a subject 

matter of the State Legislature and therefore, the 

Parliament does not have the competence to levy of 

Service Tax on the same. Accordingly, levy of Service 

Tax under Section 65 (105) (zzzzw) of the FA was held 

to be unconstitutional.   

(iii) The Delhi High Court with respect to the 

valuation rules, observed that Rule 2C enables the 

assessing authority to fix a definite value to the 

service portion of the composite contract of supply 

of goods and services in an air-conditioned 

restaurant and correspondingly abatement for the 

portion which pertains to the supply of goods in the 

form of food and drink is granted on which VAT is 

applicable. Therefore, it was held that when 

machinery provision for the levy and determination 

of service tax on the service portion is clearly being 

provided for in the Rules, the same cannot be 

contested to be arbitrary. With respect to the fixation 

of tariff of INR 1000 per day for the exemption from 

service tax is granted by way of a Notification and 

that taxation by way of administrative instructions 

which are not backed by any authority of law is 

unreasonable and is contrary to article 265 of the 

Constitution of India. 

 

Dhruva Comments: 

The of levy of Service Tax and Value Added Tax (VAT) 

on services provided by an air-conditioned 

restaurant in relation to sale of food and beverages 

has been a contentious issue. It may be noted that 

the decisions of the High Courts in the cases of 

Indian Hotels and Restaurant Association v. Union of 

India 2014 (71) VST 386 and Ballal Auto Agency v. 

Union of India 2015 (86) VST 365, it was held that 

service tax can be levied on the service part of such 

transactions and not on the part of sale of goods, 

and that Parliament is competent to do so. However, 

contrary views have been taken in the case of Kerala 

Classified Hotels and Resorts Association v. Union of 

India, 2013 (64) VST 462 (Ker.) The Kerala High Court 

in the case of Kerala Classified Hotels (supra), relied 

on the judgement of SC in the case of K. 

Damodarasamy Naidu v. State of Tamil Nadu (2000) 

1 SCC 521, wherein it was held that sales tax can be 

levied on the supply of food or drink and it is not of 

relevance that the supply is by way of a service or as 

part of a service and therefore the price paid by a 

customer in a restaurant cannot be split and that it is 

only the States who are permitted to impose tax on 

such supply of food and drink. In this regard, it was 

also held that valuation mechanism should be 

formulated to measure the tax and impose 

accordingly. In the case of Hotel East Park & Another 

v. Union of India & Others 2014 (5) TMI 652 - 

CHHATTISGARH HIGH COURT, it was held that there 
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should be a mechanism to bifurcate the value 

charged by a restaurant in order the service portion 

and value pertaining to sale of food and beverages 

and accordingly respective taxes, i.e. Service Tax on 

service portion and VAT on sale of food and 

beverages can be levied. Therefore, it may be noted 

that the decision of the Delhi High Court, in the 

instant case varies when compared with the 

decisions cited above.  A finality on this issue would 

emerge only any on these cases travel to SC.  

Federation of Hotels And Restaurants Association 

of India And v. Versus Union Of India And Ors. 

2016 (8) TMI 502 DELHI HIGH COURT 

 

The activity of contract manufacturing of 

alcoholic liquor fit for human consumption by 

one entity for another – Taxable. 

Three writ petitions were filed by M/s. Carlsberg 

India Pvt. Ltd. [erstwhile M/s Kool Breweries Limited 

(‘KBL’)] (‘CIPL/KBL’), International Spirits & Wines 

Association of India (‘ISWAI’) and All India Brewers' 

Association (‘AIBA’) (collectively referred to as the 

‘Petitioners’) challenging (i) the constitutional 

validity of amendments made to Section 65(19) of 

the FA, wherein the definition of ‘Business Auxiliary 

Service’ (‘BAS’) was amended to exclude any activity 

that amounts to manufacture of ‘excisable goods’, 

which prior to amendment excluded any activity that 

amounts to ‘manufacture’ in terms of the Central 

Excise Act, 1944. And, (ii) the constitutional validity 

of amendments made to Section 65(40) and Section 

66D(f) of FA pursuant to which the definition of a 

‘process amounting to manufacture or production of 

goods’ was amended to exclude a process 

amounting to manufacture of alcoholic liquor fit for 

human consumption and the services by way of 

carrying out any process amounting to manufacture 

or production of alcoholic liquor for human 

consumption was excluded from the negative list of 

services respectively. Such amendments, in view of 

the Petitioners, in effect, rendered manufacture of 

alcoholic liquor for human consumption on job work 

basis attracted to the levy of service tax.  

CIPL/KBL, who are the Petitioner No. 1, were issued a 

Show Cause Notice (‘SCN’) demanding Service Tax 

on the activity, of brewing, bottling, packaging, 

storing and selling of beer of the Kingfisher brand, 

undertaken by them for United Breweries Limited 

(‘UBL’) on the ground that CIPL/KBL was providing 

BAS to UBL in terms of amended definition of BAS. 

Upon issuance of the SCN, CIPL/KBL filed this Writ 

Petition challenging the constitutional validity of the 

amendments made to the definition of BAS and the 

SCN issued to them. ISWAI and AIBA prayed for 

holding the levy of Service Tax on the activity of 

manufacture of alcoholic liquor for another person, 

to be ultra vires the Constitution of India. 

The Petitioners contended that, by amending 

Section 65(19) of the FA, the Parliament is 

attempting to levy Service Tax on an activity of 

manufacture of alcoholic liquor for human 

consumption, on which the State Legislature has the 

exclusive jurisdiction to levy State Excise Duty. The 

Petitioners submitted that the taxable event 

continued to be the manufacture of liquor, whether 

it was done for oneself or for another person and it 

is the same activity of manufacture on which both 

State Excise Duty and Service Tax was being sought 

to be levied. Therefore, the Petitioners submitted 

that if the State Legislatures were to levy tax on 

manufacture of liquor on job work basis, the same 

would be covered under Entry 51 of List II and that 

the levy of service tax on such job charges are 

unconstitutional and could not be sustained on the 

basis of the residuary Entry 97 of List I. 

The Respondents contended that Service Tax was 

not being levied on the activity of manufacture of 

alcohol but on the service aspect of the contract 

manufacturing of alcohol on behalf of the principal 

manufacturer/brand owner. The Respondents 

submitted that in an arrangement wherein the 

principal manufacturer or the brand owner 

outsources the services of manufacturing to a 

contractor (job worker) who possesses 

manufacturing facilities, under the terms of a license, 

it is the outsourced service provided by the job 

worker who produces alcohol not for commercial 

retail but for the commercial use by the principal 
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manufacturer, is the taxable service which is 

amenable to Service Tax. Therefore, the Respondents 

argued that since the aspect of rendering of services 

by manufacturing alcohol for another person is 

distinct from the activity of manufacture of alcohol 

for one's own, it cannot be said that Service Tax is 

levied on the same activity on which the State Excise 

Duty is also levied and accordingly, the Parliament 

does not encroach on the domain of the State 

Legislature and that the levy of Service Tax on the 

service aspect of such manufacture of alcohol for 

another person is constitutionally valid. Further, it 

was also submitted by the Respondents that service 

tax was only being imposed on the value of the 

services provided by the CIPL/KBL and not on the 

whole sale price of alcohol.  

The Delhi High Court observed that what was being 

sought to be made amenable to service tax is the 

activity of contract manufacturing of alcoholic liquor 

fit for human consumption by one entity for another. 

The Delhi High Court was of the view that if the ‘pith 

and substance’ doctrine is applied to the instant 

scenario, it would be seen that Entry 51 of List II 

covers in itself only manufacture of alcoholic liquor 

for consumption, but, does not contemplate a 

situation of manufacture of alcoholic liquor by one 

person or entity for another. The taxable event, for 

levy of State Excise Duty under Entry 51 of List II, 

would be manufacture of alcohol and not the activity 

of manufacture for another, which in pith and 

substance is a service performed by one for another, 

which outside the scope of the said Entry. The Delhi 

High Court also applied the ‘aspect doctrine’ and 

observed that while it may appear that the same 

activity is being subjected to State Excise Duty and 

Service Tax, it is only the service aspect of the job 

work which is being subjected to the Service Tax and 

not the activity of manufacture. Accordingly, the 

Delhi High Court held that the activity of 

manufacture of alcoholic liquor for another partakes 

the character of rendition of a service, in terms of 

definition of ‘service’ under Section 65B (44) of the 

FA and the consequent amendments made to 

Section 65(40) and Section 66D(f) of the FA was 

intended to capture only the ‘service’ aspect and was 

therefore was constitutionally valid. 

Upholding the constitutional validity, the Delhi High 

Court, with respect to the SCN issued to CIPL, held 

that it would not interfere with the SCN issued to 

them and at this stage, it would not decide whether 

or not the service rendered by CIPL/KBL to UBL could 

be validly termed as a business auxiliary service, as it 

is up to CIPL/KBL to put forth all its contentions 

during the adjudication proceedings pursuant to the 

issuance of the said SCN. 

 

Dhruva Comments: 

The Delhi High Court has upheld the levy of Service 

Tax on activity of contract manufacturing of alcoholic 

liquor fit for human consumption when undertaken 

by one entity for another. The Delhi High Court took 

a view that what is amenable to State Excise Duty is 

the activity of manufacture of alcoholic liquor but 

however, when such activity is undertaken by a 

person to the another, the same amounts to a 

rendition of service by the person manufacturing the 

alcoholic liquor and accordingly the said activity can 

be amenable to Service Tax. The Delhi High Court 

held that Parliament was seeking to levy Service Tax 

on the service aspect of such activity being 

undertaken by one person to another on which it had 

the exclusive competence to legislate and was not 

intending to levy Service Tax on the activity of 

manufacture which is within the competence of the 

states and accordingly there was no overlap in the 

field of taxation.  

Carlsberg India Pvt Ltd and Ors. v. Union of India 

and Ors. 2016-TIOL-1646-HC-DEL-ST 

 

Notifications and Circulars 

Accounting and documentation requirements for 

satisfying the principle of Unjust Enrichment in 

the case of an application of Refunds. 

The Central Board of Excise and Customs has issued 

a draft circular proposing to have uniform 

accounting and documentation requirements in 

cases of refunds under Section 11B of the Central 

Excise Act, 1944 (‘CEA’). The circular proposes to 

apply to refunds for Service Tax and Customs Duty. 
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As part of the proposed accounting requirements 

which are required to be undertaken, the draft 

circular prescribes that the person claiming a refund 

shall indicate the refund amount as ‘Duty Receivable’ 

under ‘Current Assets’ in their Balance Sheet for the 

financial year in which the refund has been applied 

for. Further, such refund amount once shown as 

‘Duty Receivable’ should continue to be reflected in 

the Balance Sheets of the subsequent financial years 

till the financial year preceding the financial year in 

which refund is proposed to be sanctioned. 

As part of the proposed documentation 

requirements which are required to be undertaken, 

the draft circular prescribes that (i) documents 

evidencing payment of duty by the manufacturer / 

service provider; (ii) Certificate from the applicant 

stating that the CENVAT credit was either not availed 

or if availed earlier has been reversed and that the 

duty paid has not been included in the cost; and (iii) 

Certificate from the supplier stating that either it has 

not filed any refund application for the duty amount 

being claimed as refund or refund application filed 

by him was rejected on the ground of unjust 

enrichment, should be submitted along with the 

refund claims. In case of refund claims being for INR 

25 lakhs or less, the said certificates are required to 

be self-certified by the applicant, otherwise, the 

same shall be certified by Chartered Accountant / 

Cost & Management Accountant. 

In case of refunds arising out of differential duty on 

inputs or capital goods, it is proposed that, the 

accounting and documentation principles 

mentioned above shall be followed. In case the 

manufacturer/service provider desires to avail 

CENVAT Credit of the differential duty, such CENVAT 

Credit shall be reversed and the same shall be 

credited to ‘Duty Receivable’ account. 

In case of applications for refunds in relation to the 

capital goods, the draft circular prescribes that the 

applicant shall not claim CENVAT Credit of the duty 

paid on capital goods. Further, such duty amount 

should not be capitalised and shall be transferred to 

the ‘Duty Receivable’ account.  

In case of discounts/incentives such as year-end 

discounts, volume discounts etc., the applicant 

would be required to submit documents namely: (i) 

documents evidencing payment of duty by the 

manufacturer/service provider; (ii) Contract, dated 

on or before the date of first removal, wherein terms 

of the contract specify the terms of 

discount/incentive; (iii) Certificate for calculation of 

discount on the base quantity supplied; (iv) 

Certificate for calculation of discounts on the base 

quantity supplied; (v) Certificate from the recipient to 

the effect that they have reduced their CENVAT 

Credit on account of differential amount; and (vi) 

Details of Credit/ Debit note issued indicating the 

differential duty amount. 

The applicant may be eligible for refund on 

finalisation of provisional assessments in terms of 

Rule 7 of the Central Excise Rules, 2002. 

The draft circular prescribes that, the provisions of 

this circular would not apply to the cases where an 

assessee becomes eligible for refund of pre-deposit 

made by them in order to prefer an appeal as the 

principle of unjust enrichment would not be 

applicable to such refunds.  

Draft Circular – F. No. 137/29/2016-Service Tax 

 

Criterions for determination of Service Tax 

liability in the case of hiring of goods without the 

transfer of the right to use goods. 

The Central Board of Excise and Customs (‘Board’), 

pursuant to the representation received by it with 

respect applicability of Service Tax on cases involving 

hiring, leasing or licensing of goods, issued this 

circular clarifying the applicability of Service Tax on 

such transactions. 

The Board, in this circular, referred to decision of 

Bharat Sanchar Nigam Limited v. Union of India 2006 

(2) S.T.R. 161 S.C. (‘BSNL Case’), wherein the Supreme 

Court held that, in order to determine whether a 

transaction involves transfer of the right to use the 

goods, the following criteria must be followed: (i) 

There must be goods available for delivery; (ii) There 

must be a consensus ad idem as to the identity of 
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the goods; (iii) The transferee should have a legal 

right to use the goods and therefore all legal 

consequences of such use, including any permissions 

or licenses required thereof should be available to 

the transferee; (iv) For the period during which the 

transferee has such legal right, it has to be to the 

exclusion to the transferor this is the necessary 

concomitant of the plain language of the statute viz. 

a "transfer of the right" to use and not merely a 

licence to use the goods; and (v) Having transferred 

the right to use the goods during the period for 

which it is to be transferred, the owner cannot again 

transfer the same right to others. Referring to this 

decision, the Board clarified that these criteria must 

invariably be applied to cases involving hiring, 

leasing or licensing of goods to determine whether 

or not a transaction involves transfer of the right to 

use the goods. 

The Board clarified that the terms of contract must 

be studied carefully vis-à-vis the criterions laid down 

in the BSNL Case to determine the applicability of 

Service Tax and also on the basis of other judicial 

pronouncements in this regard. 

Circular No 198/08/2016 – Service Tax dated 17 

August 2016.   

 

VALUE ADDED TAX  
 

Case Laws  

 

Applicability of VAT/Service Tax on transfer of 

right to use intangible goods 

 

Monsanto case 

Monsanto India ("the assessee") has developed and 

commercialised insect-resistant hybrid cotton seeds 

using a proprietary “Bollgard technology”, which is 

licensed to Monsanto India by Monsanto USA 

through its wholly-owned subsidiary, Monsanto 

Holdings Private Limited (“MHPL”). The technology is 

sub-licensed to various seed companies on a non-

exclusive and non-transferable basis to use, test, and 

produce and sell genetically modified hybrid cotton 

seeds.  From these hybrid seeds, the third parties 

generate large quantities of sowable seeds which are 

then sold to cotton farmers. In return, the assessee 

receives fees based on the number of seeds sold by 

the third parties. 

The issue in the present case is whether the 

technology provided by the assessee amounts to 

permitting the use of intellectual property rights 

(IPR) and if it is liable to Service Tax or would amount 

to the transfer of the right to use the technology, 

making it liable to VAT.  

The Bombay High Court (HC) observations are as 

follows: 

 The assessee had relied on the Supreme Court 

(SC) judgment in the case of BSNL [2006 (2) STR 

161 (SC)] and the Andhra Pradesh HC judgment 

in the case of Rashtriya Ispat Nigam Ltd. [(2002) 

3 SCC 314] to say that in the immediate case 

there is no transfer of the right to use goods. In 

this regard, the HC observed that in the BSNL 

judgment the SC did not intend to prescribe a 

test for global application. Furthermore, the HC 

distinguished both the judgments on the 

grounds that both the judgments were 

rendered in the cases of tangible goods.   

 

 The HC relied on the view taken in the case of 

Commissioner of Sales Tax v/s Duke and 

Sons [(1999) 1 MahLJ 26] wherein it was held 

that transfer of effective control is not a 

prerequisite for VAT.  

 

 Furthermore, the HC observed that the effective 

control of the seeds is entirely with the third 

parties. The third party is not bound to use the 

seeds as per the directions of Monsanto India. 

The third party can use the seeds in any manner 

or may not use them at all or even destroy them. 

 

 Also, the HC stated that the most fundamental 

aspect of permissive use of goods is that at the 

end of the period for which the use is granted, 

the goods must be returned to the transferor. 

The HC gave the example that in the case of car 

hire, the fee is paid for hiring the car and at the 
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end of the period the car is returned to the 

transferor. However, in the immediate case, at 

the end of the period i.e. 10 years, the third 

parties are not required to return the seeds to 

Monsanto.  

 

 Based on the aforementioned observations, the 

HC concluded that the transaction is of the 

transfer of the right to use the goods, which is 

liable to VAT.  

Subway case 

Subway was granted a non-exclusive sub-licence by 

a Dutch Corporation to establish and operate 

Subway-branded restaurants in India. Subway enters 

into franchise agreements with third parties wherein 

they undertake to carry the business of operating 

Subway shops. The agreement provides for very 

limited representational or display rights and the 

franchisee cannot transfer or assigns the right to any 

third party.  

In the immediate case, the HC observed that the 

right of the franchisee would terminate as per the 

contract, and this is the difference between the 

Monsanto and the Subway cases.  

Furthermore, the HC also observed that Subway had 

control over the manner in which the franchisee 

exercises its rights and the franchisee could not sub-

license the rights without Subway’s permission. 

Therefore, the HC concluded that the franchise 

agreement grants a permissive right to use the 

intangible rights and hence, is liable to Service Tax. 

The HC also commented on the situs of sale in the 

case of intangibles. The HC referred to the 

internationally accepted principle of mobilia 

sequuntur personam and the Delhi HC judgment in 

the case of Cub Pty Limited v Union of India & 

Others. [Writ Petition(Civil) 6902 of 2008], 

wherein it was observed that the situs of the owner 

of an intangible asset would be the closest 

approximation of the situs of the intangible asset.   

 

Dhruva comments 

The issue of taxability on transactions of intangibles, 

i.e. whether Service Tax or VAT or both would apply, 

has always been a subject matter of litigation.  

This judgement does not give clarity on whether 

Service Tax is to be paid or not on permitting the 

right to use for a temporary period.  

While delivering the said judgment, the Bombay HC 

has followed its earlier ruling in the case of Duke & 

Sons, supra.  

The above judgment further adds to the controversy 

on the taxability of intangibles. Thus, the facts of 

each case will have to be separately analysed to 

determine whether Service Tax or VAT should be 

payable on the transaction. 

Mahyco Monsanto Biotech (India) Pvt. Ltd., 

(formerly known as Mahyco Monsanto Biotech 

(India) Ltd), Subway Systems India Pvt Ltd Versus 

Union of India & Others [2016 (8) TMI 717 - 

BOMBAY HIGH COURT] 

 

Detrimental provisions cannot be applied 

retrospectively  

Jayam & Co. ("the assessee") had filed an SLP before 

the SC challenging the retrospective amendment to 

section 19(20) of the Tamil Nadu VAT Act, 2006 

(TNVAT). The amendment was made on 19.08.2010 

but was given retrospective effect from 01.01.2007. 

As per the amendment, if a dealer sells goods at a 

price less than the purchase price of the goods, then 

the excess input tax credit over the output tax 

payable on the goods, will have to be reversed. The 

same amendment was explained as follows: 

 

Purchase Details 

Sr. 

No. 

Description Price 

(Rs) 

Vat 

(10% 

Rs) 

1 Tax invoice of the seller 100 10 

2 Less: Discount allowed by 

seller under its applicable 

incentive/discount 

scheme by issuing credit 

note. 

10  

3 Net purchase price  90  
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Sale Details 

Sr. 

No. 

Description Amt 

(Rs.) 

1 Sale price 95 

2 VAT actually on the sale price @ 

10% 

9.5 

 

Accordingly, the amendment restricted the excess 

availment of Rs. 0.5 credit (10 - 9.5). The SC, after 

analysing the various provisions of TNVAT, observed 

as follows: 

 

 Section 19(20) is an altogether new provision 

introduced for determining the ITC where the 

goods are sold at a lower price than the purchase 

price.  

 The manner of calculating the ITC was entirely 

different before the amendment. Post-

amendment, the dealer will not be able to claim 

the credit of Rs. 0.5/- which is detrimental to the 

dealer.  

 The SC relied upon the cases of R.C. Tobacco 

Pvt. Ltd. v/s UOI [(2005) 7 SCC 725]; CIT 

(Central) -I New Delhi v/s Vatika Township 

Pvt. Ltd. [(2015) 1 SCC 1] 

 

Accordingly, it was held that the new amendment, 

being detrimental to the dealer, cannot be applied 

retrospectively.  

 

Dhruva Comments: 

The above decision is in line with various preceding 

judgements wherein amendments which are 

clarificatory in nature can be applied retrospectively, 

but a substantive amendment cannot be made 

retrospective. 

Jayam & Co. v/s Asst. Commissioner & ANR 

Commissioner, Delhi Value Added Tax vs M/s 

ABB Ltd. [2016-TIOL-41-SC-VAT] 

 

Notifications & Circulars 

  

Maharashtra 

Filing of VAT/CST returns for the period on or 

after 01 April 2016 

 

The government has started a new facility for filing 

of MVAT/CST returns for the period commencing 

April 2016. The new process and manner for filling 

the returns has been detailed in the circular.  

 

Furthermore, the revised dates for filing the returns 

are as follows: 

 

Monthly Returns 

Month Start Date Extended Date 

for uploading 

Apr 16 29/08/2016 26/09/2016 

May 16 06/09/2016 05/10/2016 

June 16 12/09/2016 11/10/2016 

July 16 16/09/2016 15/10/2016 

Aug 16 20/09/2016 20/10/2016 

Sep 16 26/09/2016 25/10/2016 

 

Quarterly Returns 

Quarter Start Date Last Date for 

uploading 

Apr-June 16 26/10/2016 30/11/2016 

July-Sep 16 26/11/2016 31/12/2016 

 

Circular No 22T of 2016 dated 26 August 2016 

 

Mandatory filing of “Nil” CST return 

Every dealer, with effect from April 2016, who is 

registered under CST and has Nil turnover, will have 

to file a “NIL” CST form along with the MVAT return. 

The earlier circular granting exemption for non-filing 

of such returns has accordingly been withdrawn.  

Circular No 22T of 2016 dated 30 August 2016 

 

Goods notified for Fair market valuations 

Section 28A was introduced in the MVAT budget 

2016 with retrospective effect from 01 April 2011. 

The said section grants power to the commissioner 

to determine the fair market value of a commodity 

for the prescribed class of dealers, if the sales price 

agreed by the dealer is less than the fair market 

value.  
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Now, the government has introduced a new Rule 

21A under the MVAT Rules, 2005 to notify the class 

of dealers to whom the said section would apply for 

the sale of specified commodities, i.e. variants of 

liquor and wines. 

Notification No. VAT. 1516/CR-86/Taxation-1.- 

dated 6 August 2016 

 

Gujarat  

Introduction of Amnesty Scheme 

 

The State government has notified the “VAT/Sales 

Tax Amnesty Scheme-2016". The scheme will cover 

the dues arising from The Gujarat VAT Act, 2003; The 

Gujarat Sales Tax Act, 1969; The Central Sales Tax Act, 

1956; and The Motor Spirits Act. The scheme will 

cover the dues outstanding up to 31 December 2015.  

Order No GST/102014/2241 dated 01 August 

2016 

 

Delhi 

Withdrawal of use of digital signature 

The government has withdrawn its earlier 

notification No. F.3(643)/Policy/VAT/2016/1585-

1597 dated 01 March, 2016, and notification No. 

F.3(643)/Policy/VAT/2016/419-431 dated 01 July, 

2016 with respect to mandatory filing of returns in 

Form DVAT 16 or Form 17 with digital signatures. 

Notification No.  F.3(643)/Policy/VAT/2016/658-

68 Dated 24 August 2016 

 

Central Excise 

 

Case Law 

 

Assessee not entitled to simultaneously claim 

rebate of duty paid on export as well as duty 

drawback  

The petitioner is engaged in the manufacture of 

textile yarns which were exported on payment of 

excise duty by utilising CENVAT credit on capital 

goods. The textiles yarns were manufactured from 

duty-paid raw materials on which CENVAT credit was 

not availed.  

 

The petitioner claimed the All Industry Rate of Duty 

Drawback to compensate for the duty paid on the 

raw materials. Subsequently, the petitioner claimed 

rebate, under Rule 18 of Central Excise Rules 2002 

(‘Excise Rules’), for the duty paid on the finished 

goods exported. 

 

The rebate claims were denied on the ground that 

the grant of a rebate on duty-paid goods as well as 

a duty drawback on materials used for 

manufacturing purposes would be tantamount to a 

double benefit for the assessee. 

 

The Petitioner challenged the order, denying rebate, 

and relied on the Apex Court judgment in the case 

of Spentex Industries Ltd. vs. CCE [2015 (324) ELT 

668 (SC)] to argue that rebate is available 

simultaneously for duty paid on inputs used in 

manufacture as well as duty paid on the export of 

such goods. 

 

The Madras High Court distinguished the Supreme 

Court judgment based on the fact that said 

judgment pertained to rebate under the Excise Rules, 

whereas the benefit in the present case was covered 

by two different statutes – the Excise Rules under the 

Central Excise Act, 1944, and the Central Excise 

Duties and Service Tax Drawback Rules, 1995 

(‘Drawback Rules’) under the Customs Act, 1962.  

 

The Madras High Court observed that duty drawback 

and rebate claim are two separate schemes granting 

relief to exporters to offset duty paid. Furthermore, 

the proviso to Rule 3 of the Drawback Rules provides 

for a reduction of the rebate from the amount of 

drawback admissible.  

 

Based on the proviso to Rule 3 and the observations 

distinguishing Spentex Industries (supra), it was held 

that the simultaneous benefit of rebate and duty 

drawback is not available. 
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Dhruva Comments: 

It appears from the ruling that the petitioner has not 

availed CENVAT credit on inputs and input services. 

However, it had availed the CENVAT credit of capital 

goods which was used for the payment of Excise 

Duty on exports. The Drawback Rules specifies the 

percentage for both scenarios, i.e. where CENVAT 

credit is availed and where it is not availed, the rate 

of drawback is generally higher in the latter scenario. 

However, under the Drawback Rules, there is no 

restriction concerning the availment and utilization 

of CENVAT Credit on capital goods. Under such 

circumstances, it appears that the petitioner had 

correctly claimed a duty drawback of inputs and 

input services used in the manufacture of export 

goods. However, it seems that the relevant condition 

for the drawback claim which restricts the availment 

of CENVAT Credit on inputs and input services and 

not capital goods has not been discussed. 

Furthermore, the proviso to Rule 3 of the Drawback 

Rules requires a reduction of the rebate claimed on 

inputs. In the facts of the present case, it is 

understood that the petitioner had claimed a rebate 

of excise duty paid on finished goods exported.  

Furthermore, the Madras High Court has 

distinguished the Apex Court judgment on the 

ground that, under the subject Apex Court ruling the 

matter under consideration was for claiming rebate 

of duty paid on inputs as well as the duty paid on 

exports, simultaneously, under Rule 18 of the Excise 

Rules. As a consequence, the principle laid down by 

the Supreme Court decision, i.e. that it is possible to 

claim a refund of tax paid on the export of goods and 

a refund of tax paid on inputs used in exported 

goods, has been distinguished.  

Raghav Industries Limited vs UOI [TS-318-HC-

2016 (MAD) – EXC] 

 

Loading business software on a device does not 

constitute manufacture  

The applicant intended to import a hardware 

product manufactured by an overseas entity 

classifiable under Chapter Heading 8517 of the 

Customs Tariff Act. Before its import, the device 

would be pre-loaded with a basic input output 

system enabling it to perform primary functions. 

After the import, the applicant intended to load the 

business software onto the device. 

 

The question before the Authority for Advance 

Ruling (‘AAR’) was - Whether the activity of loading 

of business software on the device by the applicant 

constitutes manufacture under Central Excise Law? 

 

The AAR, based on the following observations, held 

that the activity of loading business software in the 

device by the applicant would not constitute 

manufacture under Central Excise Law: 

 

 The uploading of software into a device which 

is already embedded with a basic input output 

system to perform primary functions would not 

result in a new and different article having a 

distinct name, character or use. 

 The original device, proposed to be imported, 

would not cease to exist once the software had 

been uploaded and would continue to serve its 

functions.  

 The deeming fiction of treating a sound 

recording or other phenomena as per the 

Chapter Notes to Chapter 85 of the Central 

Excise Tariff is not applicable to a device 

classifiable under Chapter Heading 8517 of the 

Central Excise Act. 

 

Dhruva Comments: 

The software industry is already marred with a lot of 

perplexity. The above ruling by AAR, though not a 

binding precedent, clarifies that the loading of 

software onto a device which is already performing 

basic functions shall not amount to manufacture 

since the device would not cease to exist and would 

continue to perform its functions. 

M/s Nucleus Software Exports Limited vs CCE 

[2016-TIOL-15-ARA-CX] 

 

Railway materials used for the construction of 

railway sidings are CENVATable inputs 
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The respondent is engaged in the provision of Cargo 

Handling Services. A show cause notice was issued, 

proposing the denial of CENVAT credit availed on 

various input services, capital goods, and inputs. 

While adjudicating, the Commissioner took into 

consideration various facts and the precedent 

decisions and held in favour of the respondent. The 

Revenue was aggrieved by a limited part of the 

adjudication order wherein CENVAT credit in respect 

of sleepers and RLS Rails used by the respondent for 

the construction of railway sidings was allowed on 

the ground that such railways sidings were further 

used to provide the output services.  

The contention of the Revenue was that the use of 

such inputs in the railway sidings has no direct or 

indirect relation with the output service. 

 

The respondent brought to the attention of the 

CESTAT certain judicial precedents which supported 

the respondent’s view of the eligibility of CENVAT 

credit for the impugned inputs. 

 

The Hon’ble CESTAT took note of the Gujarat High 

Court ruling in the case of Mudra Ports & Special 

Economic Zone Limited vs. CCE & Cus. [2015 (39) 

STR 726 (Guj.)]. In this case, the dispute was with 

regard to CENVAT credit for duty paid on the cement 

and steel used in the construction of a jetty and other 

commercial buildings which were in turn used for 

providing ‘Cargo Handling’ services. The Hon’ble 

High Court held that without the construction of a 

jetty or the other commercial buildings, the output 

service cannot be provided and, accordingly, allowed 

the CENVAT credit of the material used in the 

construction of the aforementioned structures.  

 

In the light of the declaration of the law by the 

Gujarat High Court in the above-mentioned case, the 

use of various inputs, i.e. railway material for the 

construction of railway sidings, was held as 

CENVATable inputs.   

 

Dhruva Comments: 

It is important to note that the period of the dispute 

has not been mentioned in the judicial ruling. 

Furthermore, it should be noted that there is already 

a prevailing controversy as to whether the materials, 

the usage of which results in immovable property 

and such property is in turn used for providing 

output services, could be considered as inputs. (Refer 

Bharti Airtel Ltd. vs CCE, Pune-III [2014 (35) S.T.R. 

865 (Bom.)] and Tower Vision India Pvt Ltd vs CCE 

[2016-TIOL-539- CESTAT-DEL-LB]). Thus, a careful 

evaluation is warranted based on prevailing laws 

whilst considering the implications of this ruling.  

CC & CE, Raipur vs M/s Vimla Infrastructure 

(India) Pvt. Ltd. [2016 (8) TMI 618 CESTAT - New 

Delhi] 

 

CUSTOMS 

 

Case Laws 

Speed post is a valid mode for serving an order  

The appellant imported manganese ores under 

provisional assessment, claiming exemption from 

payment of Counter Vailing Duty (‘CVD’) as per 

Notification No.4/2006-CE dated 1 March 2006. The 

Department alleged that the said exemption would 

not be available and served an order to the appellant 

through speed post. The appellant filed an appeal 

against the order after lapse of more than a year. The 

Commissioner (Appeals) dismissed the appeal 

considering the same to time barred. Consequently, 

the appellant appealed before the CESTAT, wherein 

it was again held that the appeal was time barred and 

speed post was a valid mode of service under Section 

153 of the Customs Act, 1962 (‘Customs Act’). Hence, 

the appellant challenged the CESTAT Order before 

the Andhra Pradesh High Court (‘AP HC’), seeking an 

answer to the substantial question of law as to 

‘whether the service of a copy of the order by Speed 

Post, would constitute valid service under Section 

153(a) of the Customs Act or not?’ 

The High Court noted that: 

 Section 153(a) of the Customs Act states that any 

order has to be served through registered post 

or an approved courier; 
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 Four different High Courts observed that the 

words ‘speed post’ are not used under Section 

153(a) of the Customs Act and whereas a similar 

enactment under the Central Excise Law i.e., 

Section 37(C), uses the expression ‘speed post’. 

Hence, service of any notice or order through 

speed post under Customs Act cannot be 

construed as a valid service; 

 In the case of Jay Balaji Jyoti Steels Ltd, the Orissa 

High Court held that service of an order through 

speed post serves the very same purpose. 

Supreme Court has also dismissed the special 

leave petition (‘SLP’) filed against the High Court 

Order. 

 

The AP HC distinguished the decisions given by four 

different High Courts stating that either the facts in 

these cases were different or the subject matter has 

not been discussed in detail. Placing reliance on the 

Orissa High Court, the AP HC observed that Section 

28 of the Indian Post Office Act, 1898 (‘IPOA’) 

provides for registration of postal articles. Further, 

the speed post service was enacted in Indian Post 

Office Act vide a notification dated 24 July 1986. 

Hence, speed post is nothing but another method of 

registering an article through Postal Department 

under Section 28 of the IPOA. 

Accordingly, the AP HC held that there is no 

distinction between the two methods and the 

expression ‘registered post’ under Section 153(a) of 

the Customs Act has to be construed as including 

‘speed post’ within its purview. 

 

Dhruva Comments: 

Except for the decision pronounced by the Orissa 

High Court, none of the quoted High Court decisions 

have not gone into detail to ascertain the meaning 

of ‘registered post’ under IPOA, while examining the 

current issue. Considering the fact that the Supreme 

Court has dismissed the SLP filed against the said 

decision of Orissa High Court, speed post should be 

construed as a valid mode of service under the 

Customs Act.  

M/s. Shyam Ferro Alloys Ltd vs. The Assistant 

Commissioner of Customs (APPg) and 2 Others 

[2016 (8) TMI 927 - Andhra Pradesh High Court] 

 

Refund of erroneous duty paid is allowable 

irrespective of review of assessment order or 

appeal 

The petitioner has paid erroneous custom duty and 

applied for the refund of it under section 27 of the 

Customs Act, 1962. 

However, the Deputy Commissioner rejected the 

refund claim with an order stating that “refund of 

erroneous duty paid would be available only upon 

setting aside the said assessment order of 

appropriate officer by an appropriate appellate 

authority” 

Aggrieved by the same, the petitioner filed a writ 

petition in the High Court [H.C.] of Calcutta. 

Section 27 of the Customs Act, 1962 has undergone 

a significant change w.e.f. 8.04.2011. The important 

change that was made that a person can now claim 

refund of any duty or interest as long as such duty or 

interest has been paid or borne by such person. Also, 

the conditionality of payment been made pursuant 

to an order of assessment does not exist.  The 

petitioner also relied on the Delhi HC decision in case 

of Micromax Informatics Ltd vs Union of India & Ors 

[TS-61-HC-2016(DEL)-CUST]. 

In the case of Micromax, decision of Aman Medical 

Products Limited v. Commissioner of Customs, 

Delhi was discussed at length wherein the question 

raised by law was as follows: 

“Whether non-filing of appeal against the assessed 

Bill of Entry in which there was no lis between the 

importer and the Revenue at the time of payment of 

duty will deprive the importer of his right to file 

refund claim under section 27 of the Customs Act, 

1962? 

It was stated that it is not always necessary to have 

an order of assessment for a person to claim refund 

of duty. The court explained “The object of Section 



 
 

15 | P a g e  
   © Dhruva Advisors LLP. All rights reserved.  

27(i)(ii) is to cover those classes of case where the 

duty is paid by a person without an order of 

assessment ie in a case like the present where the 

assessee pays the duty in ignorance of a notification 

which allows him payment of concessional rate of 

duty merely after filing Bill of Entry. In fact, such a 

case is the present case in which there is no 

assessment order for being challenged in the appeal 

which is passed under section 27(1)(i) of the Act 

because there is no contest or lis and hence no 

adversarial assessment order.” 

The Dy. Commissioner fail to consider the aforesaid 

submission. Accordingly, the High Court held that 

the order of rejection of refund claim has been 

issued without applying mind. The application of 

refund should be disposed afresh by the 

Commissioner. 

 

Dhruva Comments 

With the aforesaid rulings it is clear that rejection of 

refund on ground that duty is payable on assessment 

of Bill of Entry’s and unless such assessment order is 

reviewed u/s 28 of the Act or modified in an appeal, 

is clearly erroneous.  

M/s. SGS Marketing Versus Union of India & ORS. 

[WP 473/2016 In the High Court of Calcutta]  

 

Notifications, Public Notices and Trade Notices 

Withdrawal of ‘The Customs (Provisional Duty 

Assessment) Regulations 2011’ and issuance of 

guidelines for provisional assessment 

The Central Board of Excise and Customs (‘Board’) 

has rescinded ‘The Customs (Provisional Duty 

Assessment) Regulations 2011’ and stated that: 

 Section 18 of the Customs Act itself prescribes 

for the cases where the goods can be 

provisionally assessed and how the same needs 

to be carried out; 

 Requirement to deposit 20% of the provisionally 

assessed duty necessitates procedure of refunds, 

transaction costs, delays, etc. in case the final 

assessment comes in favour of the importer. 

Thus, this condition has been dispensed with; 

 Requirement of furnishing such security /surety 

or both along with bond poses difficulty to 

importers as well as administrative challenges 

before the Department. Accordingly, the 

importer may meet the requirement of security 

by either a bank guarantee or cash deposit, as 

convenient.  

 The importer shall also execute a bond in the 

prescribed format for the purpose of 

undertaking to pay on demand deficiency. 

 

Dhruva Comments: 

This is another step towards ease of doing business, 

specially by dispensing with the requirement to 

deposit 20% of the provisionally assessed duty. 

Notification No.113/2016-Cus.(NT) and Circular 

No.38/2016-Cus. dated 22 August 2016 

 

Revised guidelines for disposal of confiscated 

goods 

On receipt of requests from trade for equitable and 

wider participation, Board has issued revised 

guidelines for disposal of confiscated goods through 

NCCF/KB and other co-operative societies. The key 

highlights are as under: 

 Confiscated/seized consumer goods, whose 

value does not exceed Rs.5 lakhs shall be offered 

to NCCF / KB / Other Central Government 

Employees Consumer Cooperative Society / 

Multi-State Consumer Cooperative Societies / 

State Consumer Cooperative Societies at a 

uniform rebate / discount of 10%, subject to 

prescribed conditions; 

 Confiscated/seized goods, whose value exceed 

Rs.5 lakhs, shall be sold by e-auction / e-auction-

cum-tender basis. No discount / rebate shall be 

available to any organisation / cooperative 

society. 

Circular No.39/2016-Cus. dated 26 August 2016 
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FOREIGN TRADE POLICY 

 

Notifications, Public Notices and Trade Notices 

 

Mandatory warehousing requirement for EOUs, 

STPIs, EHTPs discontinued  

Amendments have been made in relevant paras of 

Chapter 6 of the Foreign Trade Policy 2015-2020 as 

follows: 

 An EOU engaged in animal husbandry, 

aquaculture, etc. may be permitted to remove 

specified goods in connection with its activity for 

use outside the premises of the unit (earlier the 

permission was obtained for use outside the 

bonded area). 

 Transfer of manufactured goods from one 

EOU/EHTP to another is allowed on the basis of 

procurement certificate and with the usual 

commercial documents such as invoice and 

delivery challan, which are to be submitted to 

the Jurisdictional officer upon receipt of goods. 

The required procedure for in-bound movement 

of goods has been omitted. 

 Existing EHTP/STP units can continue to avail 

exemptions in duties and taxes, as applicable, 

when applying for conversion/merger to an EOU 

unit and vice versa. The requirement for units to 

remain in bond has been omitted. 

 An EOU unit can set up warehousing facilities 

outside the EOU premises and outside the 

jurisdiction of DC, at a place near to the port of 

export. The requirement to follow the terms and 

conditions of Notifications issued by the 

Department of Revenue has been removed. 

 

Dhruva Comments: 

Provisions introduced under Central Excise with 

regard to relaxation in warehousing have been 

extended to EOU/STPI, which will make domestic 

procurement easier.   

Notification No. 23/2015-2020 dated 13 August 

2016  

 

Increase in permissible Cost, Insurance and 

Freight (C.I.F.) value of imports of consumer 

electronics for personal use 

The maximum permissible C.I.F. value of imports of 

consumer electronic items at any one time by any 

person through the post or otherwise for personal 

use is enhanced from Rs. 2,000 to Rs. 50,000. 

Notification No. 22/2015-20 dated 12 August 

2016 

 

Special Advance Authorisation Scheme 

introduced for export of articles of apparel and 

clothing accessories. 

Effective September 2016, exporters of articles of 

apparel and clothing accessories of Chapter 61 and 

62 of ITC(HS) Classification can import fabric duty-

free fabric under the Special Advance Authorisation 

scheme. Such exporters may avail themselves of 

authorisations for fabrics including interlining on a 

pre-import basis. Furthermore, the All Industry Rates 

of Duty Drawback will also be available for non-fabric 

inputs on the exports. 

Notification No. 21/2015-20 dated 11 August 

2016 
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