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Prahitha Construction Pvt. Ltd. v. Union of India & 
Ors1 

Telangana High Court (‘the Court’) held that transfer of 
land development rights by virtue of a Joint 
Development Agreement (‘JDA’) does not amount to 
sale of land. Thus, it is outside the purview of entry no. 
5 of Schedule III of the Central Goods and Services Tax 
Act (‘GST Act’) and it is taxable under GST. 

Facts of the case 

• Prahitha Construction Pvt. Ltd. (‘the Petitioner’) 
engaged in the business of construction of 
commercial real-estate projects entered into a JDA 
with landowners whereby development rights of 
land were transferred to the Petitioner. The 
Petitioner was obliged to develop the project within 
a stipulated deadline and handover the landowner’s 
share in the developed property to the landowners 

• Considering the JDA conveyed of land to the 
Petitioner (i.e. outright sale of land), the Petitioner 
filed a writ petition contending that transfer of 
development rights is nothing but sale of land by the 
landowners. The Petitioner contended that 
execution of the JDA technically is almost like a sale 
of the land which was to be developed. 
Consequently, it contended that covered under 
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entry no. 5 of Schedule III of the GST Act, it should 
not be subject to levy of GST on such grant 
of/transfer of development rights (to it) pursuant to 
the JDA.  

• Petitioner further contended that Notification No. 
4/2018-Central Tax (Rate) dated January 25, 2018 
(‘impugned notification’) imposing GST on such 
transfer of development rights is ultra vires Articles 
14, 246A and 265 of the Constitution of India. 

• The Court was posed with and addressed the 
following two questions: 

- Whether the transfer of development rights is in 
the nature of transfer of immovable property or, 
the nature of services would fall within the scope 
of GST? 

- Whether the transfer of development rights can 
be safely brought within the purview of outright 
sale of land?  

Discussion and Findings  

• The JDA considered by the Court incorporates the 
following clauses: 

- Ownership, title, and possession of land vests 
with the land owners. 
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- The Petitioner is engaged as an agency to 
develop the land into a commercial complex. 

- JDA will be cancelled if the project is not 
completed on time, whereas the entire rights 
over the land would remain with the landowners. 

- After completion of the development activity 
only, the undivided share of land to the extent 
the petitioner is entitled, could be transferred and 
not solely by virtue of JDA. 

• From plain reading of the JDA that was entered into 
between the two parties, what is apparently visible 
is that there was no outright sale of land being 
effectuated and the JDA per se cannot be 
considered merely as a medium adopted by the 
landowner selling his land and the JDA does not 
lead to sale of land by itself. 

• From plain reading of the JDA, what is reflected is 
that there are two sets of transactions to be met in 
its entirety. One is an agreement between the 
landowner and the Petitioner, and another is the 
supply of construction services by the Petitioner to 
the landowners and only thereafter sale of 
constructed area to third party buyers. 

• The Court observed that from a plain reading of the 
JDA, what is reflected is that there are two sets of 
transactions to be met in its entirety 

• Upon a conjoint reading of these clauses in the 
JDA, it emerged that there is no automatic transfer 
of ownership of the land to the Petitioner. It was 
observed that until completion of the project, the 
Petitioner does not get any right on the said 
property. Only after the completion of the project 
and issuance of completion certificate, the 
Petitioner derives the right to sell the area of 
property which stood allotted to it. 

• Further, ownership in the land is transferred from 
the landowners directly to the purchaser of the 
constructed property and, not in favour of Petitioner 
unless and until the land stands transferred in the 
name of the Petitioner. Mere execution of the JDA 
by itself, would not mean that the title and 
ownership of the property stands transferred in the 
name of the Petitioner.  

• Thus the Court held that transfer of development 
rights does not result in transfer of ownership and in 
absence of substantial material to establish right, 
title and ownership being created in favour of the 
Petitioner the transfer of development rights is 
amenable to GST, and simultaneously held that it 
cannot be brought within the purview of entry no. 5 
of Schedule III of the GST Act. 

• The Court further held that challenge to the 
impugned notification is devoid of merits, as Article 
264A of the Constitution of India empowers the 
Parliament and State Legislatures to make laws 
with respect to GST. The Government after 
recommendations of the GST Council has issued 
the impugned notification and so, it is in accordance 
and with authority of law. Moreover, the impugned 
notification does not deal with chargeability of tax 
rather it provides for the time when the tax needs to 
be paid. 

Judgement 

Given these discussions, the Court held that the 
contentions of the Petitioner are not sustainable and, 
accordingly dismissed the writ petition. The Court held 
that execution of a JDA, mere transfer of development 
rights, clauses of the JDA reveal an automated transfer 
of ownership or title rights of the landowners in favour of 
the Petitioner (developer).  

Dhruva Comments 

JDAs are commonly used instrumentalities in the real 
estate sector and has myriad variations. The Court 
evaluated the contractual documents and its various 
clauses to ascertain the true nature of the arrangement 
between the parties in a JDA, viz. landowner and 
developer and, a later date third party buyer.   

Transaction in land (immovable property) is not exigible 
to GST since it does not qualify as ‘goods’ or ‘services.  
However, the Court through this judgement has 
elucidated that ‘sale of land’ and ‘transfer of 
development rights of land’ are distinctive aspects and 
the latter does not tantamount to the former. 
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