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FOREWORD

The policy announcements in this Budget covered a wide gamut of areas ranging from block-chain 
to bamboo to the bond market. This is perhaps understandable, given that the general elections 
are just around the corner. 

There are several ambitious policy announcements that, if implemented well, could change the 
face of the country. It is indeed interesting to note that the Government’s longstanding focus on 
‘ease of doing business’ now stands extended to ‘ease of living’. Specifically, the National Health 
Protection Scheme is a landmark initiative towards achieving universal healthcare. There are 
several other reform initiatives aimed at improving governance, boosting investment, infrastructure 
and income, especially in the rural areas. 

On the tax front, there are 4 key areas which we have discussed in detail in this publication. 

The first relates to the reintroduction of capital gains on listed securities. This is aimed at shoring 
up revenues to fund important developmental initiatives. The fact that the market has taken this in 
its stride, speaks volumes about its maturity and vindicates the Finance Minister’s bold move. The 
Government has also lived up to its promise of not levying taxes retrospectively by grandfathering 
gains upto 31 January 2018. 

The other important changes include:

a) the expansion of the ‘business connection’ definition under the Income-tax Act, 1961 (‘the Act’) 
to cover activities that do no require a physical presence in India. This is extremely far-reaching 
and will have significant impact on foreign companies as well as their Indian customers

b) changes to incorporate certain Income Computation and Disclosure Standards (ICDS) within 
the Act; and

c) changes to the customs regime

We hope you will find this useful.

Dinesh Kanabar
CEO 
dinesh.kanabar@dhruvaadvisors.com
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The Honourable Finance Minister on 1 February 2018 
delivered the Union Budget 2018-19, the last full 
budget of the National Democratic Alliance (‘NDA’) 
Government. The rural population and agriculture took 
a centre stage of the Budget as a whole. 

Coming to the direct tax amendments, while there 
were several amendments, however, a key amendment 
which shook the stock market was the introduction 
of taxation of Long Term Capital Gains (‘LTCG’) on 
sale of shares and equity oriented funds or a unit 
of a business trust (hereinafter knows as ‘securities’). 
The LTCG on securities were a part of several pre-
budget debates before it was finally proposed to be 
introduced vide the Finance Bill. 

According to the finance minister, the total amount of 
exempted capital gains from listed shares and units is 
around INR 3.67 lakh crore as per returns filed for the 
assessment year 2017-18.

To understand the whole idea of taxation of LTCG on 
sale of securities, one would need a little background 
as to how this all started. In 2004, the then UPA 
finance minister, Mr. P. Chidambaram, introduced the 
Securities Transaction Tax (‘STT’) in 2004 as a way to 
check avoidance of capital gains tax.

Once the NDA government took over, on 24 December 
2016, in a speech the Prime Minister (‘PM’) said that, 
“those who profit from financial markets must make 
a fair contribution to nation-building through taxes. 
For various reasons, the contribution of tax from those 
who make money on the markets has been low.””. He 
also said that, “to some extent, the low contribution of 
taxes may also be because of the structure of our tax 
laws. Low or zero tax rate is given to certain types of 
financial income. I call upon you to think about the 
contribution of market participants to the exchequer”. 

It has been a general sentiment that this beneficial 
provision was one of the reasons for diversion of 

funds in capital market rather than the other productive 
sectors such as manufacturing sector. Further, in the 
recent past, there have been instances of abusive use 
of this exemption provision in the form of escalated 
incomes artificially created by some Taxpayers.

In order to check the abuse of the beneficial provision, 
vide Finance Act, 2017 an amendment was made 
to section 10(38) of the Income-tax Act, 1961 (‘the 
Act’) stating that long term capital gains from transfer 
of listed equity shares acquired on or after 1 October, 
2004, would be exempt from tax under section 
10(38) of the Act only if the STT was paid at the 
time of acquisition of such shares. This meant that 
irrespective of manner of acquisition, the exemption 
under section 10(38) of the Act was allowed with only 
condition that the transaction of sale is undertaken on 
or after 01 October, 2004 and is chargeable to STT. 
Therefore, the intention of the legislature was to restrict 
this exemption to bonafide transactions only.

Thereafter, vide Finance Bill 2018, the government 
is proposing to do away with section 10(38) in 
total and introduce a tax of on sale of securities. By 
this proposed amendment, LTCG arising on such 
transactions exceeding INR 1,00,000 will now be 
taxed at a flat rate of 10%. For this, a new Section 
112A of the Act has been proposed to be inserted.

However, in respect of transactions undertaken 
on the recognized stock exchanges located in any 
International Financial Services Center (‘IFSC’) 
wherein the consideration of such transfer is received 
or receivable in foreign currency, it has also been 
provided that the requirement of payment of STT at the 
time of transfer of such long term capital asset shall not 
apply to such transaction.

Further, it has also been proposed to not provide the 
benefit of indexation with respect to the cost of inflation 
index on such LTCG, and also would not allow the 
foreign exchange benefit on such transactions (first 
and the second proviso to section 48 of the Act).

Analysis of provisions relating to taxation of 
Long-term Capital Gains on sale of listed shares
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a. The actual cost of acquisition of such asset; and

b. i. The Fair Market Value (‘FMV’) of the asset as on 31 January 2018 and

ii. The Full Value of Consideration (‘FVC’) received or accruing as a result of the transfer of the security, 
whichever is lower.

However, in the interest of the stock markets, the 
government has grandfathered gains upto 31 January 
2018. The cost of acquisition in respect of such long 

term capital asset which has been acquired before 1 
February 2018 has been proposed to be higher of 
the following:

In other words, the FMV of such securities is less than 
the FVC, such FVC will be compared with the actual 
cost of acquisition and the higher of the two would 
be considered as cost of acquisition for the purpose 
of computing LTCG.

On the contrary, if the FVC received on transfer of 
security is lower than the FMV, then on the date of 
transfer, then the FVC would be compared to the 
actual cost and higher of the two will be considered 
as cost of acquisition for computation of the LTCG.

The FMV for stocks listed on the recognized stock 
exchange would be the highest price of such security 
on such exchange on a date immediately preceding 
31 January 2018 when such security was last traded. 
In case of a unit not listed on the recognized on the 
stock exchange, the net asset value of such security as 
on 31 January 2018 would be taken to be the FMV.

Further, deduction under Chapter VI-A cannot be 
claimed on such gains as this has been excluded for 
the purpose of computation of gross total income as 
per the Act.

Particulars Situation 
1

Situation 
2

Situation 
3

Situation 
4

Situation 
5

Situation 
6

FVC (A) 200 200 200 200 200 200

(a) Actual cost of 
Acquisition

100 100 100 250 250 100

(b) (i) FMV 150 200 250 100 300 100

(ii) FVC 200 200 200 200 200 200

(c) Lower of (i) and (ii) 150 200 200 100 200 100

Cost of acquisition 
(Higher of (a) and (c)) (B)

150 200 200 250 250 100

Capital Gains /(Loss) 
(A-B) 

50 Nil Nil (50) (50) 100

Capital Gains in 
the absence of the 
amendment (Full Value 
less cost of acquisition)

100 100 100 (50) (50) 100
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Since the new provisions would be effective from 1 
April 2018, gains upto 31 March 2018 would be 
exempt if the sale is made on or before 31 March 
2018. In this case, investors could opt to sell their 
stocks as on 31 March 2018 and reinvest on 1 April 
2018. With this they can unlock the capital gains 
that has accrued till 31 March 2018 without any tax 
implications.

While the provisions look simple, there is a lot of room 
for interpretation. This could raise many questions not 
only on computation but on carry forward of losses, etc. 
We have summarized certain issues that may arise on 
account of introduction of LTCG provisions. The CBDT 
swiftly came out with a Frequently Asked Question 
(‘FAQ’) on 4 February 2018 clarifying several doubts 
on the proposed insertion of the section. However, 
there are several other queries that would arise in 
one’s mind on reading the proposed provisions. We 
have tried to compile a few of them here.

 z Whether the protection with regard to FMV upto 31 
January 2018 be available if a shareholder sells 
his securities that he receives in the amalgamated 
company (assuming both amalgamated and the 
amalgamating companies are listed on the stock 
exchange), and such amalgamation takes place 
post 31 March 2018. 

 z Given that the mode of computation of cost of 
acquisition is provided in section 112A, in case 
shares are issued in the amalgamated company, 
can the cost of acquisition be taken as that of the 
amalgamating company or would be Nil.

 z Whether the protection with regard to FMV upto 31 
January 2018 and cost acquisition be available to 
a person who receives shares as gift from another 
person post 31 March 2018.

 z Whether sale of securities held as stock in the 
course of business is taxable under the proposed 
section 112A of the Act.
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Analysis of the proposed changes to the 
definition of ‘Business Connection’

The provisions relating to the reintroduction of tax on 
long term capital gains on listed securities dominated 
the news cycles following the Budget. Yet, it is no 
exaggeration to state that the changes to the ‘business 
connection’ definition proposed in the Finance Bill 
will prove far more important in the long run. The 
Memorandum explaining the provisions of the Finance 
Bill makes a reference to the BEPS Action 1 dealing 
with the digital economy and there is language in the 
Bill itself which refers to digital transactions. At first 
blush, the provision suggests that it is intended to tax 
new age digital businesses. However, a close reading 
and analysis (as discussed below) would reveal that 
the provisions are broad and could have ramifications 
for every non-resident doing ‘business with India’ (and 
not just doing business in India). 

The scope of this amendment and its impact are 
discussed in detail below. 

The concept of ‘business connection’ and the 
rationale behind the proposed amendment
Under the Income-tax Act, 1961 (‘the Act’), a non-
resident is taxable in India in respect of his income 
from a ‘business connection’ in India. The concept 
of ‘business connection’ is thus the domestic law 
equivalent of the ‘permanent establishment’ concept 
under tax treaties and has been part of the law for 
several decades now. 

This term is not exhaustively defined, but it is deemed 
to include certain activities undertaken by an agent. 
Courts have however, over the years, provided 
guidance on the meaning of this term. The most 
important case is that of CIT v. R.D. Aggarwal & Co 
(1965) 56 ITR 20 (SC), where the Supreme Court 
noted that:

Concerns over whether the concept of ‘permanent 
establishment’ is adequate to protect a source country’s 
taxing rights in today’s digital world equally apply to 
‘business connection’. Work towards identifying a 
comprehensive solution is still underway at the OECD, 
and in the interim, several countries, including India 
have adopted domestic law measures to correct 
what they consider to be an unfair and unreasonable 
erosion of their tax base. 

The final package of BEPS measures released in 
October 2015 explored several options towards 
addressing the tax challenges posed by the digital 
economy. These included a nexus test based on a 
significant economic presence based on technology 
and other automated tools, a final withholding tax 
on digital payments and an equalization levy. None 
of these three measures were recommended, but the 
report did note that countries were free to implement 
these under their domestic law, as long as bilateral tax 
treaty provisions were respected. 

The expression business connection undoubtedly 
means something more than business. A business 
connection… involves a relation between a 
business carried on by a non-resident which yields 
profits or gains and some activity in the taxable 
territories which contributes directly or indirectly to 
the earning of those profits or gains. It predicated 
an element of continuity between the business of 
the non-resident and the activity in the taxable 
territories, a stray or isolated transaction is normally 
not to be regarded as a business connection.



INDIA BUDGET 2018 - 19

10

In 2016, India introduced an ‘Equalisation Levy’ 
on payments for online advertisements. This levy 
was not part of India’s income-tax framework and 
was therefore not affected by treaty provisions. The 
amendments proposed in this year’s Finance Bill are 
intended to address the same concerns and seem to 
be intended to incorporate the nexus test based on a 
significant economic presence into domestic law. But 
unlike the Equalisation levy, this will not prevail over 
tax treaties, and it is expected that taxpayers who are 
resident in countries whose treaties have traditional 
definitions of a permanent establishment should not be 
affected by this. 

What does the amendment seek to do?
In a nutshell, the amendment introduces a new 
Explanation 2A which seeks to clarify that a ‘significant 
economic presence’ of a non-resident in India will 
constitute a ‘business connection’. It then goes on to 
provide a definition for the term ‘significant economic 
presence’.

‘Significant economic presence’ is defined as:

(a) transaction in respect of any goods, services or 
property carried out by a non-resident in India 
including provision of download of data or 
software in India, if the aggregate of payments 
arising from such transaction or transactions during 
the previous year exceeds such amount as may be 
prescribed; or 

(b) systematic and continuous soliciting of business 
activities or engaging in interaction with such 
number of users as may be prescribed, in India 
through digital means:

The amendment also clarifies that a significant 
economic presence can be constituted whether or not 
the non-resident has a residence or a place of business 
in India, or whether he renders services in India or not. 

Does this expanded ‘business connection’ 
definition extend to non-digital activities?
Although the Memorandum refers largely to work done 
in the digital economy context, the language of the 
amendment is wide enough to embrace non-digital 
activities. For instance, under clause (a) of the definition 

of ‘significant economic presence’ reproduced above, 
a transaction in respect of goods carried out by a non-
resident in India will constitute a ‘significant economic 
presence’ if the prescribed monetary threshold is 
satisfied. Unlike the option discussed in the BEPS 
Report on the Digital Economy, there is no requirement 
that there should be any purposeful and sustained 
interaction with the economy of India via technology 
and other automated tools. 

Though the definition refers to provision of download 
of data or software in India, this is illustrative and 
does not restrict the scope of the definition. Any other 
transaction of goods, services or property carried out 
by a non-resident in India can also create a significant 
economic presence.

Thus, a mere sale of goods or rendering of services by 
a non-resident to customers in India can now potentially 
create a taxable presence. The only requirement 
is that the revenues from India should exceed a 
prescribed monetary threshold. This effectively, dilutes 
the traditional concept of ‘business connection’.

What is the nexus with India required under 
the amendment to trigger a ‘significant 
economic presence’?
The opening words of the proposed Explanation 2A 
states that the significant economic presence of a non-
resident in India will constitute a business connection. 
The use of the words ‘in India’ here is important and 
highlights the fact that such a presence must be in 
India for a business connection to be constituted. 

However, this is complicated by the reference to India 
in both the clauses of the definition of ‘significant 
economic presence’. Clause (a) refers to a transaction 
carried out by a non-resident in India or the download 
of data or software in India. No principles are given 
in the law to help determine whether a transaction 
is carried out in India. One may recall that in the 
context of sales tax law in India, the question of 
whether a sale took place within a state was a matter 
of relentless litigation over several decades. This was 
despite the fact that the Central Sales Tax Act, 1956 
laid down specific guiding principles to make such 
a determination. Similar litigation under the proposed 
Explanation 2A seems likely. 
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Under clause (b), a systematic and continuous soliciting 
of business activities or engaging in interaction 
with users, in India through digital means creates a 
significant economic presence. Unlike clause (a), no 
monetary threshold is envisaged. Instead, the size 
of the user base in India will determine whether the 
significant presence is satisfied.

Incidentally, the BEPS Report on the digital economy 
had identified three sets of factors for assessing 
whether a non-resident could be said to have a taxable 
presence under the ‘significant economic presence’ 
test – Revenue Factors, Digital Factors (i.e. presence 
of a local domain name, local digital platform and 
local payment options) and User factors (including the 
number of Monthly Active Users). 

The proposed definition of ‘significant economic 
presence’ in the Finance Bill incorporates these factors 
somewhat selectively. The revenue factor is applied 
only in Clause (a) in the context of transactions for 
goods, services or property or download of data 
or software. The user factor is adopted in clause 
(b) in relation to systematic soliciting or interaction 
with users. Digital factors (which are probably most 
demonstrative of a non-resident’s intent to participate 
in the economic life of the source state) do not appear 
to have been considered.

In the absence of objective digital factors, the scope 
of the terms ‘systematic and continuous soliciting of 
business activities’ and ‘engaging in interaction with…
users’ becomes wide and complex. Since there is only 
a user factor, and no revenue factor in clause (b), it 
follows that the mere presence of users in India can 
trigger a taxable presence for the non-resident in India 
under this clause.

How will income be attributed to the 
significant economic presence?
The question of attribution of profits to a significant 
economic presence was considered in the BEPS 
Report on Action 1. The Report specifically noted 
that since such a presence arose out of little or no 
physical presence or tangible assets in the source 
state, the traditional approach of attributing profits to a 
permanent establishment could not be directly applied. 
It also noted that without the development of specific 
rules to address this issue, it would not be possible 
to attribute any meaningful income to the significant 
economic presence. A fractional apportionment 
method, game theory-based apportionment as well as 

empirical presumption methods were briefly discussed 
as potential solutions to the issue of attributing profits 
to a significant economic presence. 

These nuances are not considered in the proposed 
amendment. Instead, the second proviso to the 
proposed Explanation 2A simply states that only 
income attributable to the transactions or activities 
referred to in clause (a) or (b) would be deemed to 
accrue or arise in India. 

As far as transactions referred to in clause (a) are 
concerned, there is a significant expansion of 
the traditional approach to attribution. Currently, 
Explanation 1 to section 9(1)(i) provides that in 
case of a business of which all operations are not 
carried out in India, only such part of the income that 
is reasonably attributable to operations carried out 
in India will be taxable in India. In comparison, the 
attribution ‘rule’ in the second proviso covers income 
attributable to transactions covered by clause (a). This 
could potentially lead to India seeking to tax profits 
that are attributable to functions, assets and risks 
outside India on the ground that they are attributable 
to the transaction in India. 

The attribution to activities covered in Clause (b) is again 
not detailed, and simply states that income attributable 
to the activities will be taxable in India. Considering that 
the significant economic presence in Clause (b) is based 
on the presence of users in India (and not based on 
revenue factors), detailed, objective criteria are required 
to determine the proportion of the global income that is 
taxable in India. In the absence of detailed guidance, 
litigation and uncertainty are inevitable. 

How will this interplay with treaties?
As mentioned above, unlike in the case of the 
Equalisation levy, this amendment is made to the 
Income-tax Act, 1961 and will therefore be subject 
to tax treaties. Under section 90, in the case of 
non-residents who are entitled to treaty benefits, 
the provisions of the Act will apply only if they are 
more beneficial. Hence, in cases of non-residents 
who are tax resident of countries whose treaties with 
India contain a traditional definition of PE, the above 
changes should not have any impact.

However, the availability of treaty benefits in India is 
subject to the non-resident obtaining a tax residency 
certificate from his country of residence. Going 
forward, once the Multilateral Convention comes into



INDIA BUDGET 2018 - 19

12

force, additional scrutiny under the Principal Purpose 
test could also be likely for establishing eligibility for 
treaty benefits 

Impact on Indian businesses
Though this amendment is targeted at non-resident 
companies, this could have a significant impact on 
Indian businesses as well. For instance, if a non-
resident has a taxable presence in India under this 
significant economic presence test, an Indian customer 
would have to withhold tax on payments made by 

him to the non-resident. This could prove particularly 
challenging in a B2C context. 

Many non-resident vendors may also not be able or 
willing to provide their Indian customers with details 
of revenue from India, or the number of users in India. 
In the absence of this information, it will be virtually 
impossible for Indian taxpayers to determine whether 
the significant economic presence test is met. Similarly, 
several non-residents may not be able to furnish every 
Indian customer with tax residency certificates. In the 
absence of such certificates withholding (and possibly 
a grossing up) may be required. 

Conclusion
At a conceptual level, one can appreciate the need for India to take unilateral measures to address 
the challenges posed by the digital economy. One can equally understand the Government’s action 
considering the slow pace of work on the digital economy at the OECD. However, there is a need for a 
larger debate on whether the proposed amendments, in their current form, will address India’s concerns, 
or whether they will simply lead to more uncertainty and litigation. 

Specifically, there are two areas of concern which stand out:

a)  First, that these amendments seem to go beyond the typical challenges posed by the digital 
economy and end up undermining the very concept of ‘business connection’. 

b)  Second, issues relating to attribution of income to a ‘significant digital presence’ need to be 
addressed in the statute. This is a truly complex and challenging exercise with no readymade 
answers. Leaving taxpayers as well as field officers without authoritative guidance on this issue will 
exacerbate litigation, and undermine the Government’s long stated objective of simplification. 
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Analysis of Proposals relating to the Income 
Computation and Disclosure Standards (ICDS)

Background 

The Central Government had notified ICDS effective 
from Assessment Year (‘AY’) 2017-18. The ICDS 
provide a framework for computation of taxable 
income of all assesses (other than individuals and HUFs 
who are not subject to tax audit under section 44AB) 
under the heads “Profits and Gains under Business or 
Profession” and “Income from Other Sources”. 

The constitutional validity of ICDS was challenged in 
a writ petition before the Delhi High Court in case of 
Chamber of Tax Consultants v Union of India (299  

CTR 137). While disposing the writ petition, the High 
Court struck down many provisions of ICDS as being 
ultra-vires the provisions of the Income-tax Act, 1961 
(‘Act’), the Income-tax Rules and the judicial precedents 
interpreting the provisions of the Act. With a view to 
bring certainty and provide legal recognition to ICDS, 
the Finance Bill, 2018 (‘the Bill’) proposes to introduce 
various provisions under the Act itself with retrospective 
effect from AY 2017-18. The key budget proposals in 
this regard are tabulated below.

Sr 
No

Items of 
amendment

Existing provisions contained in 
ICDS

Proposed Amendment

1 Marked to 
market losses

• ICDS I provides that marked to 
market loss or expected loss shall not 
be recognized, unless recognition of 
such loss is in accordance with the 
provisions of any other ICDS

• ICDS VI provides that marked to 
market loss on account of foreign 
exchange difference on forward 
contracts intended for trading 
or speculation purpose shall be 
allowed at time of settlement. This 
is contrary to ratio laid in ruling of 
Supreme Court in case of Sutlej 
Cotton Mills Limited v CIT (116 ITR 
1)

• Insertion of new Section 36(1)(xviii) to 
provide that marked to market loss or other 
expected loss computed in accordance with 
the provisions of ICDS to be allowed as 
deduction 

• Corresponding amendment is proposed 
through insertion of new Section 40A(13) 
which specifies that no deduction or 
allowance shall be allowed in respect of any 
marked to market loss or other expected loss, 
except as allowable under Section 36(1)(xviii)

Key proposals in the Bill
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Sr 
No

Items of 
amendment

Existing provisions contained in 
ICDS

Proposed Amendment

2 Inventory 
Valuation

• ICDS II deals with valuation of 
inventory and ICDS VIII deals with 
securities held as inventory

• It is settled by the Supreme Court 
in the case of Shakti Trading Co 
v CIT (250 ITR 871), that where 
the business of a partnership firm 
continues after dissolution of the firm, 
inventory can be valued at lower of 
cost or market value and where the 
business is discontinued at market 
value. ICDS II does not incorporate 
the ratio of the Supreme Court 
ruling and provides for valuation of 
inventory on dissolution of firm at 
market value only

In line with ICDS II and ICDS VIII, amendment 
has been made to existing provisions of Section 
145A to provide for following: 

• Valuation of inventory shall be made at lower 
of actual cost or net realizable value (‘NRV’) 
computed in accordance with notified ICDS

• Valuation of purchase and sale of goods or 
services and of inventory shall include the 
amount of any tax, duty, cess or fee actually 
paid or incurred by the taxpayer to bring the 
goods or services to the place of its location 
and condition as on the date of valuation

• Inventory, being unlisted securities, or listed 
but not quoted regularly on a recognised 
stock exchange, shall be valued at actual cost 
initially recognised as provided in the ICDS

• Inventory, being listed securities (other than 
referred above), shall be valued at lower of 
actual cost or NRV in the manner provided in 
ICDS and for this purpose the comparison of 
actual cost and NRV shall be done category 
wise.

3 Construction 
Contracts

• ICDS III deals with taxation of 
construction contracts. It, inter-alia, 
provides that retention money should 
also form part of contract revenue. 
This is contrary to various judicial 
precedents, where it has been 
held that retention money can be 
regarded as income only when the 
contractual obligation is fulfilled 

• For computing contract costs, it 
provides that incidental income in 
the nature of interest, dividends or 
capital gains shall be reduced from 
the contract costs.

• Insertion of a new Section 43CB to provide 
that profits and gains of a construction 
contract or a contract for providing 
service shall be determined on the basis 
of ‘percentage of completion method’ in 
accordance with ICDS. 

• Section 43CB of the Act shall not be 
applicable in the following contracts for 
providing services:

i. With duration less than 90 days, income 
shall be determined on the basis of project 
completion method

ii. Involving indeterminate number of acts 
over a specific period of time, income 
shall be determined on the basis of a 
straight-line method

• For all the above methods, contract revenue 
shall include retention money and the contract 
costs shall not be reduced by any incidental 
income in the nature of interest, dividends or 
capital gains
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Sr 
No

Items of 
amendment

Existing provisions contained in 
ICDS

Proposed Amendment

4 Revenue
recognition 
for interest on 
compensation, 
escalation 
claims, export 
incentives and 
government 
grants

• ICDS IV deals with revenue 
recognition and it inter-alia provides 
for taxation of escalation claims and 
export incentives when the ultimate 
collection is reasonably certain. This 
is contrary to ratio laid down by 
judicial precedents

• ICDS VII deals with treatment of 
government grants

Insertion of new Section 145B to provide as 
under:

• In line with ICDS IV, the claim for escalation 
of price in a contract or export incentives shall 
be deemed to be income of the previous year 
in which reasonable certainty of its realisation 
is achieved

• Interest received on compensation or on 
enhanced compensation which was not 
expressly dealt in ICDS IV, shall be deemed to 
be income of the year in which it is received

• In line with ICDS VII, income from assistance 
in the form of subsidy or grant or cash 
incentive or duty drawback or waiver shall be 
taxable on receipt basis, if not offered to tax 
earlier

5 Foreign 
exchange 
gains or losses

• ICDS VI provides for treatment for 
transactions in foreign currencies, 
translating financial statements of 
foreign operations and forward 
exchange contracts

• Insertion of new Section 43AA to provide 
for treatment of specified foreign currency 
transactions as per ICDS VI

• Specified foreign currency transactions 
include:

i. Monetary items and non-monetary items;

ii. Translation of financial statements of 
foreign operations;

iii. Forward exchange contracts;

iv. Foreign currency translation reserves

• The proposed amendment is subject to the 
provisions of Section 43A of the Act, which 
deals with treatment of foreign exchange 
fluctuations for imported capital assets

1. The Delhi High Court was categorical in its finding 
that the provisions of the ICDS to the extent they 
are inconsistent with the settled judicial precedents 
cases, are in excess of the scope of delegated 
legislation. The proposed amendment has been 
made to quash the effect of the decision and 
reintroduce ICDS.

2. The amendments apply with retrospective effect 
i.e. w.e.f FY 2016-17. Taxpayers who have filed 
their tax return for FY 2016-17 relying on the 
Delhi High Court ruling may now need to file a 
revised tax return in line with the proposed 
amendments.

Our comments
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3. The primary intent of the proposed amendments 
seems to provide legal recognition to ICDS 
provisions to the extent they are inconsistent with 
ratio laid down by judicial precedents. However, 
uncertainty / unresolved conflicts could continue 
in relation to certain issues discussed below:

 z Proposed amendment provides that no ‘marked to 
market’ / ‘other expected losses’ would be allowed 
unless permitted by the ICDS. In the absence of any 
specific meaning assigned to above terms, an issue 
may arise as to whether write off of loans would also 
be considered to be an allowable deduction 

 z Incidental income like interest, dividend or capital 
gains is not to be deducted from the contract cost 
as per proposed amendments. This should not, 
however, apply to income earned by a taxpayer 

which is inextricably linked to the contract / services 
which were held as deductible by the Supreme Court 
in case of CIT v. Bokaro Steel Ltd (236 ITR 315)

 z Proposed amendment provides that the subsidy 
shall be taxed on receipt basis unless offered to tax 
earlier. Certain capital subsidies were not subject 
to tax (based on judicial pronouncements) until 
the amendment was made to Section 2(24)(xviii) 
of the Act. An issue may arise as to whether such 
subsidies accrued during the period prior to the said 
amendment should not be now subject to tax merely 
on receipt basis

 z The accounting concept of ‘prudence’ is not recognized 
under ICDS I. Whilst this was held to be contrary to the 
provisions of the Act by the Delhi High Court, it has not 
been addressed in the proposals contained in the Bill.

Conclusion
The proposed amendments intend to lend 
authenticity to the disputed provisions so as to 
bring certainty among the taxpayers. However, 
some of the issues highlighted above, could 
impact the computation of income under the 
normal provisions thereby leading to litigation. 
With the Government’s commitment to provide 
clarity and certainty in administration of tax laws, 
one can expect that the Government will provide 
much needed clarity in the upcoming days.
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Analysis of changes proposed to the 
Customs regime

A. Amendments to Customs Act, 1962- 
w.e.f date of enactment of Finance Bill

Scope of the Customs Act widened to include 
offences committed outside India
Section 1 has been amended so as to extend the 
scope of applicability of Customs Act to cover any 
offence or contravention committed outside India by 
any person.

The Tribunal in HI Lingos Co. Ltd. V Collector of 
Customs [1994 (72) E.L.T. 392 (Tribunal)], Relax 
Safety Industries V. Commissioner of Customs 
[2002 (144) E.L.T. 652 (Tri. - Mumbai)] and C.K. 
Kunhammed v. Collector [1992 (62) E.L.T. 146 
(Tribunal)], has held that the Customs Act do not apply 
to offences and infractions outside India, and the 
Indian Customs Department does not have jurisdiction 
over persons/party outside the Indian territory. The 
proposed amendment is to overcome the above stated 
judgements and bring a contravening person within 
the ambit of the Customs Act for imposing penalties. 
The said provision is likely to face the test of extra-
territorial jurisdiction and the theory of nexus with India 
in the Courts of law [GVK Inds. Ltd & Anr vs. The 
Income Tax Officer & Anr 2011-TII-03-SC-CB-INTL].

Advance Ruling
 z The definition of the term ‘activity’ in Section 28E(a) 

is proposed to be deleted. As per the current 
definition of ‘activity’ an exporter or importer could 
have applied for an advance ruling only for a 
proposed activity. The proposed amendment is a 
welcome change as going forward an application 
for advance ruling can be made in respect of any 
goods prior to importation or exportation.

 z Similarly, the definition of ‘applicant’ in Section 
28E(c) is proposed to be amended to widen scope 
of who can apply for advance ruling to include any 

person holding an IEC or exporting any goods to 
India. 

 z The time frame prescribed for pronouncement of an 
Advance Ruling is proposed to be reduced from 6 
months to 3 months which is aimed at providing tax 
certainty to importer/exporter within short period 
of time and also to avoid any continued interest 
exposure on business. 

 z A new Section 28KA is proposed to be inserted to 
introduce appeal mechanism in respect of Advance 
Ruling under the Customs Act. An appeal against 
the order passed by Customs Authority for Advance 
Rulings can be filed by the Applicant or the officer 
authorised by the CBIC within sixty days from 
communication of such order or ruling. 

 z The proposed amendment aligns the scope of 
Advance Ruling under the Customs Act with GST 
Law.

Scope of Assessment under Customs 
widened

 z Meaning of ‘assessment’ under section 2(2) of the 
Customs Act proposed to be substituted with a wider 
and more comprehensive definition to include tariff 
classification, valuation, exemptions or concession, 
origin and any other factor affecting duty, tax or 
cess.

 z Section 17(2) is proposed to be amended to 
expand the scope of verification by customs officer 
beyond self-assessment to all entries of goods made 
on importation or for exportation.

 z Section 18(1) proposed to be amended to expand 
the scope of provisions of provisional assessment of 
duty to export consignments.
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Other amendments
 z Proviso proposed to be inserted in Section 28(1) 

making available pre-notice consultation facility in 
cases not involving collusion, wilful misstatement, 
suppression before issue of notice and issuance of 
supplementary notices. The procedure for the same 
would be notified subsequently.

 z Rationalization of provisions under Customs Act 
to have time bound closures of adjudication 
proceedings under the Customs Act. As per the 
proviso inserted the time limit is extendable for 
further period of 6 months for notices issued under 
normal limitation period and 1 year for cases 
involving collusion, wilful misstatement, suppression. 
Subsequently, treating matters as ‘deemed to be 
closed’ if the matters are not adjudicated within the 
time frame.

 z Section 46(1) of the Customs Act proposed to be 
amended to introduce facility of clearance of goods 
through ‘Customs Automated System’.

 z Chapter VIIA namely “Payments through Electronic 
Cash Ledger” with governing provisions under 
Section 51A is proposed to be inserted to have 
provisions for making advance deposit of duties, 
taxes, fee, interest, and penalty through electronic 
cash ledger. This provision aligns the process with 
GST Law, and enhances ease of doing business.

 z Section 153 is proposed to be substituted, speed 
post, courier with acknowledgment due and 
registered email address to be made as valid mode 
of delivery of any order, decision, summons, in line 
with the Goods and Service Tax Law.

B. Amendments to Customs Tariff Act, 
1975 - w.e.f date of enactment of 
Finance Bill

Sub-section (8A) is proposed to be inserted in Section 3 
in the Customs Tariff Act wherein it has been provided 
that when the goods deposited in a warehouse are 
sold before clearance for home consumption or 
export, the value of such goods for the purpose of 
calculating the IGST and compensation cess shall be 
higher of the import price, i.e., the transaction value or 
the final sales price, i.e., price charged by the original 
importer to the customer in India.

Earlier Circular No. 46/2017 – Customs dated 24th 
November 2017 had been issued to clarify that the 
sale of warehoused goods to another person before its 
clearance from the bonded warehouse would squarely 
fall within the ambit of “supply”, and such transaction 
would be liable to GST under the CGST Act or IGST 
Act, as the case may be. The value of supply for 
payment of GST has been stated to be the final sales 
price. The reasoning given in the said circular was 
that there can be multiple taxable events in this chain 
of transactions which have to be segregated and 
taxed accordingly. This resulted in GST being paid 
on the same value, once as part of customs duties on 
transaction value and, subsequently, as a part of the 
CGST/IGST Act on the final sales price resulting in 
additional cash flow to the ultimate customer.

Further, it may be noted that the issue of duality 
has not yet been resolved and a writ on this issue 
is already pending before the Delhi High Court in 
case of Devashish Polymers Private Limited W.P.(C) 
11542/2017.

RATE / TARIFF AMENDMENTS
Abolition of Education Cess and Secondary and 
Higher Education Cess on imported goods and levy 
of Social Welfare Surcharge

The Government has introduced Social Welfare 
Surcharge on imported goods. It shall be calculated 
at the rate of 10% (3% on certain goods) of 
aggregate duties of Customs on all imported goods 
in lieu of existing Education cess (2%) and Secondary 
& Higher Education cess (1%). Social Welfare 
Surcharge will not be levied on IGST component of 
imported goods due to Notification No. 13/ 2018 
– Customs, dated 2nd February 2018.

Introduction of Road and Infrastructure Cess

Road and Infrastructure Cess has been introduced on 
import of motor spirit and high-speed diesel in lieu of 
Additional Duty of Customs (Road Cess).
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Commodity HSN Old rate New Rate

Capital Goods and Electronics

Ball screws, linear motion guides, CNC systems 
for manufacture of all types of CNC machine tools 
falling under headings 8456 to 8463

8483 40 00,
8466 93 90,
8537 10 00

7.5% 2.5%

Solar tempered glass or solar tempered [anti-
reflective coated] glass for manufacture of solar 
cells /panels/modules

70 5% Nil

Automobile and automobile parts

Specified parts/accessories of motor vehicles, 
motor cars, motor cycles

8407, 8408, 8409,
8483 10 91,
8483 10 92, 8511, 
8708,8714 10

7.5% / 10% 15%

CKD imports of motor vehicle, motor cars, 
motor cycles

8702, 8703,
8704, 8711

10% 15%

CBU imports of motor vehicles 8702, 8704 20% 25%

Truck and Bus radial tyres 4011 20 10 10% 15%

Electronics/Hardwares

Cellular mobile phones 8517 12 15% 20%

Specified parts and accessories
of cellular mobile phones

3919 90 90, 3920 99 99, 
3926 90 91, 3926 90 99, 
4016 99 90, 7318 15 00, 
7326 90 99, 8504, 8506, 
8507, 8517 70 90, 8518, 
8538 90 00, 8544 19, 
8544 42, 8544 49

7.5% / 10% 15%

Printed Circuit Board Assembly (PCBA) of charger/
adapter and moulded plastics of charger/adapter 
of cellular mobile phones

8504 90 90/
3926 90 99

Nil 10%

Inputs or parts for manufacture of:
a) PCBA, or
b) moulded plastics 
of charger/adapter of cellular mobile phones

Any Chapter Applicable 
rate

Nil

Smart watches/wearable devices 8517 62 90 10% 20%

Other rate changes under Customs
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Commodity HSN Old rate New Rate

Electronics/Hardwares

LCD/LED/OLED panels and other parts of LCD/
LED/OLED TVs

8529 10 99

8529 90 90

7.5% /10% 15%

12 specified parts for manufacture of LCD/LED 
TV panels namely Open Cell, Plate Diffuser, Film 
Diffuser, Reflector Sheet, Film Top, Film Middle, Film 
Bottom, BAR, Led, Bezzal, Black Cover Sheet and 
Black Light unit module 

8529/4016 Nil 10%

Furniture

Seats and parts of seats [except aircraft seats and 
parts thereof]

9401 10% 20%

Other furniture and parts 9403 10% 20%

Mattresses supports; articles of bedding and similar 
furnishing 

9404 10% 20%

Lamps and lighting fitting, illuminated signs, 
illuminated name plates and the like [except solar 
lanterns or solar lamps]

9405 10% 20%
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Highlights of the Budget

KEY POLICY ANNOUNCEMENTS

 z National Health Protection Scheme to be launched 
to provide medical coverage of INR 500,000 per 
family per year for 100 million poor and vulnerable 
families (expected to cover a population of 500 
million) 

 z A unified authority to be established for regulating all 
financial services in International Financial Service 
Centres (IFSCs) to be established

 z Stamp duty regime in respect of financial securities 
to be amended in consultation with the States 

 z Measures to mandate bond market borrowings by 
large companies being considered

 z Gold to be developed as an asset class, and a 
comprehensive Government policy to be framed 

 z Overseas Direct Investment (ODI) regulations to be 
reviewed

 z Separate policy for hybrid instruments to be evolved 
with a view to raising foreign investment, especially 
for startups and venture capital firms

 z Policy and institutional development measures being 
examined with a view to provide an impetus to the 
FinTech industry

 z Government to explore use of block-chain technology 
for ushering in the digital economy

DIRECT TAX PROPOSALS

[slated to be effective from 1 April 2019 (i.e. Assessment 
Year 2019-2020) unless indicated otherwise]

Personal tax

 z No change in tax slab rates

Corporate tax

 z Beneficial tax rate of 25% for domestic companies 
having a turnover of less than INR 2.50 billion in 
Financial Year (FY) 2016-17 

 z Introduction of 4% Health and Education cess 
replacing existing cess for all taxpayers resulting in 
a marginal increase in total tax outflows 

Deductions 

Salaried taxpayers

 z Standard deduction of INR 40,000 subsuming 
existing deduction towards medical re-imbursement 
(INR 15,000) and transport allowance (INR 
19,200). Transport allowance will continue for 
differently abled persons

Senior citizens 

 z Deduction for health insurance premiums and 
medical treatment increased from INR 30,000 to 
INR 50,000

 z Deduction in respect of medical treatment of 
specified diseases increased by INR 20,000 

 z Deduction upto INR 50,000 in respect of interest 
income from deposits with banks, co-operative 
societies engaged in the business of banking, or 
post office. 

Widened scope of ‘Business Connection’

 z The current scope of ‘business connection’ in respect 
of Agents under the Act to be aligned with the 
modified Dependent Agent Permanent Establishment 
(PE) definition under the Multilateral Instrument

 z As a result, “business connection” will also include 
any business activities carried out through a person 
who, acting on behalf of the non-resident, habitually 
plays the principal role leading to conclusion of 
contracts by the non-resident

 z Exclusion for activities limited to the purchase of 
goods removed
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Taxability on basis of significant economic 
presence

 z It is clarified that a ‘Significant Economic Presence’ 
of a non-resident in India will constitute a ‘business 
connection’

 z ‘Significant Economic Presence’ defined to mean:

 { Transactions in respect of any goods, services 
or property carried out by a non-resident in 
India including download of data or software 
in excess of an amount to be prescribed

 { Systematic and continuous soliciting of 
business activities or engaging in interaction 
with users (number to be prescribed) in India 
through digital means

 z These provisions will apply irrespective of whether 
the non-resident has a residence or a place of 
business in India or renders services in India

 z Only so much of income as is attributable to such 
transactions or activities shall be deemed to accrue 
or arise in India 

 z However, tax treaty provisions will continue to apply 
for non-residents who are entitled to claim treaty 
benefits

Capital Gains

 z Tax on long-term capital gains reintroduced on 
transfer of:

 { Listed equity shares and units of equity-oriented 
funds (held for more than one year);

 { Units of a Real Estate Investment Trust / 
Infrastructure Investment Trust (held for more 
than three years)

 z Concessional tax rate of 10% proposed on 
aggregate capital gains exceeding INR 100,000 
on sale of such assets. The concessional tax rate will 
be applicable if :–

 { Securities Transaction Tax (STT) has been paid 
on both acquisition and transfer of equity share 
in a company; and

 { STT has been paid on transfer of units of an 
equity-oriented fund or a business trust.

 z Long-term capital gains to be computed without 
the effect of indexation and foreign exchange 
fluctuations (for non-residents)

 z The cost of acquisition for such long-term capital 
assets acquired prior to 1 February 2018 shall be 
the higher of: 

 { The actual cost; or

 { The lower of:

 - The fair market value of such asset as 
on 31 January 2018; or

 - The consideration received upon the 
transfer of such capital asset

This effectively grandfathers gains based on the fair 
market value as on 31 January 2018. Proposals do 
not specifically provide for such relief in respect of 
‘Foreign Institutional Investors’ (FIIs)

 z Existing exemption under section 10(38) to continue 
in respect gains from transfer of long-term capital 
assets sold before 31 March 2018

 z Capital gains exemption on reinvestment in specified 
bonds under section 54EC restricted to gains arising 
from the transfer of land or buildings 

Dividends

 z Loans and advances to certain shareholders and 
their controlled entities liable to Dividend Distribution 
Tax (DDT) @ 30% (without grossing up)

 z Scope of ‘accumulated profits’ for the purpose 
of dividend provisions proposed to be widened 
to include profits of the amalgamating company 
(whether capitalized or not) 

 z Equity oriented funds to discharge 10% tax on 
distributed income

Taxability of compensation in connection 
with employment

 z Compensation of any nature (capital or revenue) in 
connection with termination or modification of terms 
and conditions of an employment contract to be 
taxed as Income from other sources
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Rationalisation of provisions of Income 
Computation and Disclosure Standard 
(‘ICDS’) (applicable retrospectively from FY 
2016-2017)

 z Several provisions proposed to incorporate ICDS in 
the Act

 z Deduction for Marked to Market loss or other 
expected loss computed in accordance with the 
provisions of ICDS to be allowed

 z Gains or loss arising from foreign exchange fluctions 
(except transactions relating to imported capital 
assets) to be computed in accordance with ICDS

 z Percentage of Completion Method (POCM) to be 
applied while computing profits and gains from 
construction contract 

 z Profits and gains from service contracts to be 
determined under POCM except:

 { If the project duration is not more than ninety 
days [in which case, Project Completion 
Method (PCM) will be used]

 { If the project involves indeterminate number of 
acts over a specific period of time [in which 
case, the Straight Line Method (SLM) will be 
used]

For the purpose of application of POCM, PCM 
and SLM, contract revenue shall include retention 
money. However, contract costs shall not be 
reduced by any incidental income such as interest, 
dividends or capital gains

 z Unlisted securities or listed securities (not quoted on 
a recognised stock exchange) held as inventory 
to be valued at actual cost initially determined in 
accordance with ICDS

 z In other cases, inventory including securities other 
than those referred above shall be valued at lower 
of actual cost or net realizable value computed in 
accordance with ICDS

 z Valuation of inventory to include duty, tax, cess or 
fee, etc. incurred to bring such goods or services to 
the place of its location / condition on the valuation 
date

 z Following items to be taxed in the year of receipt:

 { Interest on any compensation or enhanced 
compensation;

 { Government Grants (including subsidy, cash 
incentive and duty drawback) if not charged 
to tax in an earlier year

 z A claim for escalation of price in a contract / export 
incentive will be taxable in the previous year when 
its realisation is reasonably certain

Taxability of compensation in connection 
with business 

 z Compensation of any nature (capital or revenue) in 
connection with termination or modification of terms 
and conditions of a contract relating to a business 
proposed to be taxed as business income

Minimum Alternate Tax (MAT)

 z Clarification provided (with retrospective effect from 
1 April 2001) that MAT will not apply to a non-
resident covered by a presumptive tax regime (viz. 
oil and gas, shipping, aircraft operations, etc)

Measures for facilitating Insolvency 
resolution 

 z In computing MAT for a company against whom 
a proceeding for corporate insolvency process 
has been admitted, a deduction will be allowed 
in respect of the aggregate amount of unabsorbed 
deprecation and brought forward loss as per books 
of account (as against the earlier restriction of the 
lower of the two amounts)

 z Provisions of section 79 relating to restrictions on 
carry forward and set off of losses to not apply in 
case of a change in shareholding pursuant to a 
resolution plan approved under the Insolvency and 
Bankruptcy Code, 2016. This is conditional upon 
the income tax authorities having been afforded 
a reasonable opportunity of being heard in the 
insolvency process 

 z A return of a company under insolvency proceedings 
must be verified by the Insolvency Resolution 
Professional appointed by the adjudicating authority 
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Incentives for employment generation

 z The additional deduction of 30% of new employee 
cost is available for footwear and leather industry in 
respect of employees who have been employed for 
150 days

 z Further, the deduction for employment generation 
will be available even if the new employee fulfils 
the minimum number of days of employment criteria 
(240 or 150 days as the case may be) in the 
subsequent year

Tax benefits for Start-ups (effective from FY 
2017-2018)

 z Tax holiday eligibility for start-ups extended to 
companies incorporated before 1 April 2021

 z Eligibility criteria of turnover restriction of INR 250 
million now proposed to be applicable for seven 
years commencing from the date of incorporation

 z Definition of ‘eligible business’ expanded to provide 
that benefit would be available inter alia to a 
scalable business model with a high potential of 
employment generation or wealth creation

Transfer Pricing – Country by Country 
Report (CbCR) (effective from FY 2017-
2018)

 z The due date for filing CbCR by an Indian ultimate 
holding company or an Indian alternate reporting 
entity to be 31 March of the following accounting 
year (as against 30 November)

 z Indian entity to file CbCR if it is not filed by ultimate 
parent entity or alternate reporting entity

Transactions between a Holding Company 
and a Wholly Owned Subsidiary

 z Currently, gains arising on transfer of a capital 
asset between a holding company and a wholly 
owned subsidiary company or vice-versa are 
exempt from capital gains tax in the hands of the 
transferor. However, where transfer of such capital 
asset is without any consideration or for inadequate 
consideration, then the difference is taxable as 
income in the hands of the transferee 

 z It is proposed that a transfer of capital asset from 
holding company and its wholly owned subsidiary 

(or vice versa) for inadequate consideration would 
not be chargeable to tax in the hands of the 
recipient/ transferee

Tax based on Stamp Duty value of land 
and/or building 

 z Currently, the Stamp Duty value of land and/ or 
building is considered for determination of taxable 
income if it is higher than the transaction value. In 
such a scenario, the tax liability is determined as 
under:

 { For the Seller, the stamp duty value is deemed 
to be the ‘sale consideration’ for calculation of 
capital gains (if land and/ or building is held 
as ‘capital asset’) or business income (if land 
and/ or building is held other than as capital 
asset)

 { The difference between the sale consideration 
and the stamp duty value is chargeable to tax 
as income from other sources for the Buyer

 z It is proposed that the above provisons will not apply 
in cases where the difference between the stamp 
duty value and the sale consideration does not 
exceed 5% of sale consideration

Charitable Trusts and Institutions

 z Cash payments exceeding INR 20,000 disallowed 
for the purpose of computing ‘application of income’

 z Disallowance of 30% of payments made to residents 
on failure to withhold applicable taxes

Tax Compliance and Miscellaneous matters

 z Permanent Account Number (PAN) mandatory for 
non-individual entities having financial transactions 
exceeding INR 250,000 in a financial year

 z Principal officers and other specified persons of such 
non-individual entities also required to obtain PAN

 z No deduction available under Chapter VI-A 
(Heading C) in case of non-filing or delay in filing 
of tax return

 z Scheme for e-assessment proposed. Details to be 
notified
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 z No adjustment in summary assessment on account 
of discrepancy in total income reported vis-à-vis Form 
26AS (annual statement of taxes) or Form 16/16A 
(electronically generated withholding tax certificate). 
(effective from FY 2017-18 onwards)

 z No expenditure/loss to be allowed against 
unexplained income/investments determined by the 
Assessing Officer

 z Increase in penalty for failure to furnish statement of 
financial transactions/ reportable account as under 
(Amendment effective from 1 April 2018)

 z Penalty order issued to an accountant, a merchant 
banker or registered valuer for furnishing incorrect 
information in any report or certificate furnished 
under the provisions of the Act by the Commissioner 
of Income-tax (Appeals) made appealable to the 
Income-tax Appellate Tribunal. Amendment effective 
from 1 April 2018

 z Prosecution can lie against companies for non-filing 
of returns even if no tax is due

Nature of default Existing Penalty
(per day of default)

Proposed Penalty
(per day of default)

On failure to furnish the statement of financial 
transaction or reportable account within the 
stipulated time

INR 100 INR 500

On failure to furnish the statement of financial 
transaction or reportable account in response to a 
notice 

INR 500 INR 1,000
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INDIRECT TAX PROPOSALS

To incentivise domestic value addition and to promote 
the ‘Make in India’ campaign in certain sectors like 
food processing, electronics, auto components, 
footwear and furniture, Customs Duty on various 
products have been increased. Some of the products 
are as under:

 z Cellular Mobile Phones: from 15% to 20%

 z Specified Parts of Motor Vehicles: from 10% to 15%

 z Furniture and parts thereof: from 10% to 20%

Customs – Key legislative changes

Social Welfare Surcharge (SWS)

SWS has been imposed on import of goods into 
India. SWS shall be calculated at the rate of 10% (3% 
on certain goods) of aggregate duties of Customs on 
all imported goods in lieu of existing Education cess 
(2%) and Secondary & Higher Education cess (1%). 
The said Surcharge shall be non-creditable. 

Exemption has been granted from levy of SWS on 
Integrated Goods and Services Tax (IGST), however, 
there is no exemption from levy of IGST on SWS. 

Road and Infrastructure Cess

Road and Infrastructure Cess has been introduced 
on import of motor spirit in lieu of Additional Duty 
of Customs (Road Cess). Similar levy has been 
introduced under Central Excise.

Customs Act, 1962

 z Scope of applicability of Customs Act expanded 
to cover any offence or contravention committed 
outside India by any person

 z Meaning of ‘assessment’ substituted with a wider 
and more comprehensive definition to include tariff 
classification, valuation, exemptions or concession, 
origin and any other factor affecting duty, tax or 
cess

 z Meaning of ‘Indian customs waters’ amended to 
replace the words ‘contiguous zones of India’ with 
‘Exclusive Economic Zone’

 z Scope of verification by customs officers expanded 
beyond self-assessment to all entries of goods made 
on importation or for exportation

 z Provisions of provisional assessment of duty has 
been extended to export consignments

 z Pre-notice consultation facility made available in 
cases not involving collusion, wilful misstatement, 
suppression before issue of notice and issuance of 
supplementary notices. 

 z Amendment in provisions related to Advance Ruling:

 { The scope of advance rulings has been 
expanded. An application for an advance 
ruling can now be made in respect of goods 
prior to importation or exportation.

 { Similarly, the meaning of ‘applicant’ for the 
purposes of an advance ruling has been 
widened to include any person holding an 
Importer Exporter Code or exporting any 
goods to India.

 { The time-frame for issuing an advance ruling 
has been reduced from six months to three 
months.

 { Specified customs authorities are empowered 
to act as Advance Ruling Authority.

 { Provisions made for filing appeal against 
advance ruling

 z Facility of clearance of goods through ‘Customs 
Automated System’ to be introduced

 z Introduction of ‘Electronic Cash Ledger’ for making 
advance deposit of duty, interest, penalty, fees or 
any other sums payable under the Customs Act

 z Rationalization of provisions under the Customs Act 
to have time bound closures of show cause notices. 
Subsequently, treating matters as ‘deemed to be 
closed’ if the matters are not adjudicated within the 
time frame.

Customs Tariff Act, 1975

 z In case of sale of goods in bonded warehouse, 
IGST and compensation cess as part of Custom 
duties is payable on the import price or final sales 
price, whichever is higher. 
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