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               DIMENSIONS - May 2016 
11 June 2016  

SERVICE TAX  
 
Case Laws   
Cenvat credit on taxable services used for trading 
activity, prior to 01.04.2011, is eligible 
The appellant was engaged in providing services, 
namely an authorised service station, business 
auxiliary services and servicing of motor vehicles and 
was also engaged in the business of trading of 
passenger cars purchased from the manufacturer 
supplier. The appellant was availing cenvat credit on 
common services which is used for both taxable 
services, as well as trading activities.  
 
The question before the Mumbai Tribunal was 
whether the appellant was eligible for availing 
Cenvat credit on common services which are availed 
for trading activity. 
 
The respondent contended that the common Cenvat 
credit attributed to the trading activity of cars was 

ineligible. The appellant argued that prior to 
01.04.2011, the trading activity did not fall under the 
category of exempted service and therefore there 
was no provision of reversal of credit attributable to 
trading activity. The respondent contended that, 
even though the trading activity was not exempted 
during the period of dispute, the same was still non-
taxable and therefore denial of credit was correct.  
 
The tribunal allowed the Cenvat credit pertaining to 
the services used for trading of cars holding that 
there need not be an arithmetical correlation 
between input and output services. 
 
Dhruva’s Comments: 
 The tribunal allowed credit on services availed on 
trading activities by merely stating that there need not be an arithmetical correlation between input and 
output services for input services to be eligible 
without examining the nature of trading. There are multiple contrary decisions, which show that credit on trading activities cannot be availed for periods 
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before 01.04.2011, as trading neither constituted a 
service nor manufacture and consequently, input service availed for trading was held to be not admissible. 
M/s Kundan Cars Pvt. Ltd. v. Commissioner of 
Central Excise, Pune [2016 (5) TMI 310 – CESTAT 
MUMBAI] 
 
Discounts in the nature of incentives/volume 
discounts given by media owners to advertising 
agency are not taxable 
An advance ruling was sought by the applicant on 
whether incidental receipt of incentives/volume 
discounts would amount to providing a service and 
whether the same would be liable to service tax. 
Further, if the answer to the above is yes, on what 
value would Service Tax be applicable.  
 
The applicant intends to carry out activity of 
advertising agency for advertisers under two 
proposed business models: 1. Placement of 
advertisement in traditional media on behalf of the 
advertisers; and 2. Buying and selling of 
advertisement inventory in non-traditional media, on 
its own account.  
 
The applicant under both the business models would 
prepare the media plan, estimate the costs and have 
these approved by the advertiser. Post-approval, the 
applicant of the media plan would issue a release 
order to various media owners for placement of the 
advertisement. 
 
Under both the business models, the applicant 
would be responsible for monitoring the media 
campaign. The media owner would then raise an 
invoice detailing the name of the advertiser, the 
advertising agency, the details and cost of the 
advertisement and hand over the same to the 
applicant. The applicant would pay the invoiced 
amount to the media owners.   
 
Under the first business model, the applicant would 
then raise an invoice to the advertisers for its 
fee/agency commission and adjust the payments 

made to media owner out of the advance or seek 
reimbursement for the costs of the advertisements.  
 
Under the second business model, the applicant 
would raise an invoice on the advertiser for the 
consolidated costs, including margin. 
 
Post completion of the transactions, the media 
owners, at their own unilateral discretion, may give 
incentives/volume discounts to the applicant.  
 
The AAR observed that, under either of the business 
models, there was no agreement/contractual 
obligation on the part of the media owners to 
provide incentives/volume discounts. It held that to 
constitute a ‘service’ there needs to be a nexus 
between the activity and the consideration.  In this 
case there is no nexus between the activity and 
consideration and therefore, the activity does not fall 
within the definition of service.  
 
Accordingly, with respect to both the business 
models, it was held by the AAR that the 
incentives/volume discounts from the media owners 
shall not be liable to service tax. And, since the 
service tax is not applicable, the question of 
determining the value on which service tax would be 
payable becomes infructuous. 
 
Dhruva’s Comments: 
 This ruling brings out the important finding that 
unless an activity and consideration are linked or 
have a nexus with each other, such activity would not tantamount to a service.  
This ruling clarifies that incentives/volume discounts, when given by a person at its own discretion and 
without any contractual obligation to provide such incentives/volume discounts, pursuant to any 
transaction, are not taxable as there is no element of 
‘service’ involved. The consideration received by the advertising agency from the advertiser is purely towards undertaking activity of media campaign and it is only the agency commission or the costs for 
advertising, including a margin, which is taxable in 
the hands of the advertising agency. This position of 
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taxability of commissions has also been clarified by 
Boards Circular No. 341/43/2001 dated 18 October 2001. Receiving incentives/volume discounts are incidental to such transactions and therefore are not 
taxable.   
M/s AKQA Media India Private Limited v. 
Commissioner of Service Tax – VI, Mumbai – II Commissionerate [2016-TIOL-14-ARA-ST] 
 
Suo moto availment of CENVAT credit on the 
amount excess paid  
The respondent is a bank. It was alleged by the 
appellant that the respondent made an excess 
payment of service tax to the tune of INR 22,75,932 
during the months of October 2007, June 2008 and 
September 2008, and subsequently adjusted the 
same towards the liability from April 2008, July 2008 
and October 2008 without adhering to provisions of 
Rule 6(4A) and 6(4B) of Service Tax Rules, 1994 
(‘STR’). According to the appellant, the respondent 
was entitled to adjust only INR 1,00,000 in the 
succeeding month or quarter as the case may be. 
Accordingly, a show cause notice was issued to the 
respondent demanding the difference of INR 
19,75,932, which was in excess of the permitted 
adjustment of INR 1,00,000 per succeeding month, 
as tax short paid along with interest and penalty, 
while the respondent contended that the amount 
paid in excess was in the nature of advance payments 
and the adjustment was done according to Rule 
6(1A).   
 
The tribunal held that Rule 6(1A) of the STR, under 
which the payments were made for the period of 
October 2008 to March 2009, does not impose any 
time limit for adjusting the advance tax paid. The 
tribunal held that the respondent has opted to go for 
adjustment of tax paid against future liability instead 
of going through the refund route and such an 
option would result in unjust enrichment for the 
Revenue which is not the intention of the rules. With 
respect to non-intimation to the Department about 
the adjustment, the tribunal also held that, amounts 
to non-observance of procedure which is of a 
technical nature and the same is condonable.  

 
Dhruva’s Comments: 
 In view of this tribunal decision, an excess payment 
of tax can be adjusted in terms of Rule 6(1A), treating the excess payment as an advance Otherwise the 
excess tax paid can be sought for refund along with 
interest.  
Further, even though non-intimation is a mere 
procedural lapse, adjusting such an excess amount should be intimated to the department within 15 
days of the date of payment. Furthermore, the same also be disclosed in the service tax return to avoid litigation.  
Commissioner C CE & ST Hyderabad-II vs State 
Bank of Hyderabad [2016-TIOL-1105-CESTAT-HYD] 
 
Levy of Service Tax on construction service under 
a Joint Development Agreement  
The petitioner entered into an ‘agreement for 
development’ with the fifth respondent, in this case, 
LCS City Makers Pvt Ltd, (Developer), for joint 
development of the property owned by the 
petitioner and his siblings. As per the agreement, out 
of the total built up area, 65% of the such area had 
to be handed over to the petitioner and his siblings, 
and the fifth respondent was entitled to the balance 
of 35% of the built up area. The petitioner has agreed 
to convey 35% of the undivided share of land to the 
nominees of the Developer. Subsequently, the fifth 
respondent sought to recover the service tax and 
VAT component from the petitioner. Aggrieved by 
this, the petitioner filed a writ petition challenging 
the provisions of Section 66B read with Section 
66E(b) contending that the agreement did not 
envisage the rendition of any services so as to attract 
payment of service tax and also contending that for 
the mere exchange of a property, there could not be 
a levy of service tax. Subsequently, the petition was 
modified to merely challenge the CBEC circular no. 
151/2/2012-ST dated 10 February 2012 and the 
recommendation made by TRU dated 20.1.2016.  
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The High Court held that it may be true that the 
parties may exchange the constructed area for the 
undivided share of land, but there can also be 
another view drawn from the transaction, where the 
developer is the provider of construction service. 
When the developer sold the property to third 
parties along with undivided share of land, the 
developer will be the service provider and the third 
parties will be the recipients of this service. On 
drawing this conclusion, the High Court was of the 
view that the petitioner was no different from that of 
the third party and held this against the petitioner. 
 
Dhruva’s Comments: 
 
It has been a matter of dispute as to whether the “Owner’s Share” is liable to Service Tax.  The 
department had clarified that the land owner parting with part of an undivided share in land could be construed as consideration for the construction done 
by builder and would therefore constitute to be ‘service’ for the purpose of levy. This judgment 
affirms the above-mentioned view. The difference between the joint development agreement and the 
joint venture was brought out by Supreme Court in the case of Faqir Chand Gulati vs Uppal Agencies Pvt Ltd (2008-TIOL-147-SC-Misc).  The Supreme Court 
examined a similar situation and held that the builder 
was a service provider and the land owner is the customer.  Although the case was in reference to consumer disputes, the ratio laid down would apply to tax laws as well.  
N Bala Baskar vs Union of India and Others [TS-176-HC-2016(MAD)-ST] 
 VALUE ADDED TAX  
 
Case Laws  
Access to online information and database access 
service through installation/download of 
software exigible to VAT on the consideration 
charged for software 
 

Reliable Software Systems Pvt Ltd (the assessee) was 
engaged in providing online information and 
database access service. The assessee was not 
registered under the Maharashtra Value Added Tax 
Act, 2002 (Act). The assessee procured information 
from various stock exchanges like BSE, NSE, and MCX 
on payment of charges. Thereafter, the assessee 
processed and analysed the data, prepared charts 
and graphs and other various types of statistics. Such 
processed data was stored on the server of the 
assessee and was continuously updated on a real-
time basis. Such processed data could be accessed 
only through software made available by the 
assessee, which can be either downloaded from the 
servers of the assessee through the internet or 
installed with the help of a CD.   This enables the 
customers to receive access to the latest traded 
price, bid price, offer price, volume of trading, etc.  
The department contended that the assessee was 
engaged in sale of software and thus VAT was 
payable by the assessee on sale of such software.  
 
The Hon’ble Tribunal’s observations were as follows: 

  
 Based on the various clauses of the agreement 

and the official document downloaded from the 
assessee’s website, the Tribunal concluded that 
the product sold by the assessee is a software.  

 Reliance was placed on the apex court judgement 
in the case of Tata Consultancy Services [2004-
TIOL-87-SC-CT-LB] to examine whether the 
product sold is software and it is goods so as to 
be exigible to tax under MVAT. Software does not 
cease to be software merely because it is used for 
a specific reason and period. 

 Separate invoices are being raised by the 
assessee for sale of software licenses and for the 
service provided, and separate charges are levied 
for sale of software. Therefore, the assessee 
cannot be exempted from payment of VAT 
merely on the ground that service tax is paid on 
the same. 

 The data of the assessee can be read only with 
the help of the software and not otherwise. 
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 The dominant intention on the basis of the facts 
on record is to sell the software, and the services 
of visits and data update are only incidental to the 
sale of software. 

 
Accordingly, the Hon’ble Tribunal held that MVAT 
was payable on the sale of software. 
 
Dhruva Comments: 
 The term ‘online information and database access 
service’ is defined in the Service tax law to mean 
providing data or information, retrievable or otherwise, to any person, in electronic form through a computer network. Based on the above definition, 
online information and database access service which is subject to service tax would always be 
provided through the use of an electronic medium. However, according to the rationale of the above judgment, even if the assessee is providing online 
information and database access services and discharging service tax on the entire value, if a 
separate consideration is charged for the software/platform through which data is 
accessed/retrieved, then the transaction will be exigible to VAT on the software value. The taxation of software under indirect tax is a vexed subject and 
the industry continues to be plagued with dual levy 
of VAT and Service tax. We are hopeful that such issues will be put to rest with the introduction of GST. 
 Reliable Software Systems Pvt Ltd vs The State of 
Maharashtra [2016-TIOL-01-Tribunal-Mum-VAT-
LB]  
Situs of sale in case of intangible goods is where 
the property is registered or, if not registered, 
where rights to property can be enforced 
 
M/s Merk KGAA, Germany (assessee) is a 
pharmaceutical company having its head office at 
Germany. M/s Merk Ltd. is a subsidiary company of 
the assessee located in Mumbai. The assessee had 
entered into an agreement with its subsidiary 
wherein the assessee had granted license to use the 
trademark to its subsidiary and the consideration for 

this was in the form of a royalty.  The agreement was 
signed by the subsidiary in Mumbai and 
subsequently the assessee countersigned it in 
Germany. The assessing authority on the basis of the 
agreement concluded that there was transfer of right 
to use the goods and taxed the above transaction 
under the provisions of Maharashtra Sales Tax on 
Transfer of Right to use any goods for any purpose 
Act, 1985 (Act). 
 
The Maharashtra Sales Tax Tribunal (Tribunal) has 
held as follows:   
 
 Based on the various clauses of the agreement, 

the letter of approval issued by RBI, and the 
decision of the Bombay High Court in the case 
of Tata Sons Ltd., the tribunal held that the 
assessee has transferred an exclusive right to 
use the trademark, i.e. goods under the Act, to 
its subsidiary for a consideration in the form of 
a royalty. 

 The assessee would be covered under the 
definition of ‘dealer’ as defined under Section 
2(4) of the Act. 

 The Supreme Court ruling in the case of 20th 
Century Finance Corporation is not applicable in 
the present case as the subject matter in that 
case related to transfer of right to use in relation 
to tangible goods, whereas the instant case 
pertains to the right to use a trademark which is 
intangible in nature.   

 The Tribunal referred to Halsbury’s law to 
identify the meaning of ‘situs’ and held that the 
situs in the case of intangible property will be 
the place where the property is registered or, if 
not registered, where the right to property can 
be enforced. 

 In the present case, the trademark is provided 
for Indian jurisdiction and is registered with the 
Trade Mark Registry, Mumbai. Further, the 
royalty is also paid in Mumbai for use of the 
trademark and it was concluded that, the situs 
of sale is in Mumbai.  
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Dhruva Comments: 
 The Supreme Court in the case of 20th Century Finance Corporation Ltd. has held that in the case of 
transfer of right to use goods, the situs of sale would be the place where the contract is executed. Further, 
the Gujarat High Court in the case of Ambala 
Sarabhai Enterprises Ltd. [2006 (145) STC 0523 GUJ], relying on the judgment of the Apex Court in the 
case of 20th Century Finance Corporation Ltd., held that in the case of intangible goods the situs of sale 
would be the place where the agreement is executed.  
 The present decision has departed from the principles laid down in the Apex Court judgment on 
the ground that the said judgment was in relation to tangible goods and would not apply to intangible 
goods. Thus, this decision has unsettled and re-ignited the long drawn out debate as to what would be the “situs of sale” in the case of intangibles. 
 
M/s Merk KGAA, Germany vs. The State of 
Maharashtra [2016-VIL-13-TRB]  
Notifications & Circulars 
  
Maharashtra 
Wednesday as Taxpayer’s Day 
 
The department has notified one day of the week, i.e. 
Wednesday (2 pm to 5 pm) as Taxpayer’s day, when 
Zonal/Divisional/unit heads of all offices will meet 
the taxpayers/other stakeholders in their chambers 
without any prior appointment to address their 
grievances related to Sales tax expeditiously.  
 
Further, a service cell meeting of all dealers and their 
representatives will be held on the first Saturday of 
the third month of every quarter (June, Sep, Dec and 
March) at all the divisional levels. 
  
Circular No. 17 T of 2016 dated 09 May 2016  
Introduction of SAP platform based automation 
system 

A SAP based automation system has been 
introduced by the department for registration, filing 
of returns, refund applications, audit/assessments 
and appeals, etc. A detailed circular has been issued 
explaining the various features for the functionalities 
of Registration and Billing Software which have gone 
live in May 2016. The other functionalities will go live 
in a phased manner. 
 
Circular No. 18 T of 2016 dated 24 May 2016  
Rajasthan 
New rule introduced for refund in case of wrong 
deposition or excess deposition of any amount 
 
Rule 28 has been introduced in the Rajasthan Value 
Tax Rules, 2006, for filing of a refund application in 
case of wrong deposition or excess deposition of any 
amount. The application is to be filed in Form VAT- 
20AA.  
 
Notification No. F. 12(79) /FD/Tax/2014-15 Dated: 23rd May, 2016 
 
Online filing of Memorandum for Appeal to 
Appellate Authority  
 
The department has introduced an online 
functionality for filing of Memorandum for Appeal 
(Form VAT-27) by registered and unregistered 
dealers. If the dealer is filing an application for stay 
of demand, then he can select the option of “yes” for 
filing the stay application provided in the form itself. 
The appellant can also track the status of its appeal.   
 Circular No. 03/2016-17 dated 26 April 2016 
 
Delhi 
 
Use of Digital Signature in Return filing 
 
Filing of returns with digital signatures has been 
made mandatory for tax periods commencing from 
01 April 2016. 
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Notification No. F.3(643)/Policy/VAT/ 2016/157-
169 dated 03 May 2016  
 
Display of certificate of registration 
 
All registered dealers are required to display their 
certificate of registration at their principal place of 
business and a certified copy thereof at all other 
places of business in Delhi. Also, TIN and ward 
numbers are to be displayed outside the main 
entrance of all places of business in Delhi. 
 
Circular No. 4/2016-17 dated 10 May 2016 
 
Launch of DVAT MSewa App 
 
The department has launched the DVAT MSewa App 
to grant registration to the traders under the DVAT 
Act, 2004 and CST Act, 1956. A circular has been 
issued explaining the procedure to be followed for 
obtaining the registration. In the case of registration 
applications received through the App, there will not 
be any physical verification of the business premises 
by the VAT inspector. 
 Circular No. 6/2016-17 dated 17 May 2016 
 
CENTRAL EXCISE  
 Case Laws 
 
Accumulated CENVAT credit of a predecessor 
merging company becomes the right of the 
merged company  
The appellant had merged with M/s SPL Polymers 
Ltd. The merged entity was a dealer. The merger was 
decreed by the Company Court. By virtue of the court 
order, the merged company became entitled to the 
entitlements of the merging company. The 
Department disputed the credit of the appellant in 
the hands of the merged entity. 
The CESTAT, while deciding the matter, applied the 
elementary principle of jurisprudence, according to 
which the entitlement of the predecessor shall be the 
entitlement of the successor once that is recognized 

by law. Succession being recognised by law, the 
merging concern’s right became the right of the 
merged company. 
 
The CESTAT relied on Rule 10(1) of CENVAT Credit 
Rules, 2004 (‘CCR’) which identifies the above 
principle, and held that the appellant cannot be 
denied the accumulated credit of the predecessor 
company merely on the grounds that the merged 
company was a dealer. 
 
Dhruva comments: 
 The decision is in accordance with the law laid down by sub-rule (1) of Rule 10 to CCR which states that a 
manufacturer transferring his factory on account of a merger with a specific provision for the transfer of 
liabilities of such factory, shall be allowed to transfer unutilized CENVAT credit to the merged factory.  This would add to the relief of an assessee, as the intent 
of CCR is being upheld by allowing the CENVAT credit of the predecessor company to be transferred 
to the merged company (a dealer). 
Commissioner of Central Excise, Chennai-I vs M/s 
Supreme Petrochem Ltd. [2016-TIOL-1243-CESTAT-MAD] 
 Notifications 
 
Amendments pertaining to Krishi Kalyan Cess 
(‘KKC’) made in CENVAT Credit Rules, 2004 
 An output service provider is entitled to claim 

the CENVAT credit of KKC levied on input 
services. 

 The CENVAT credit of KKC can be utilized 
exclusively for discharging the liability of KKC.  

 The CENVAT credit of duties, mentioned under 
Rule 3(1) of CCR, cannot be utilized for 
discharging KKC liability. 

 
Dhruva Comments: 
 The amendment categorically states that the 
CENVAT credit of KKC would be available only to a service provider. This implies that the manufacturers 
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would not be in a position to avail the CENVAT credit 
of KKC, resulting in an additional cost for the manufacturers.  
Notification No. 28/2016 – CE (NT) dated May 26, 2016.  
 
Formulation of ‘Indirect Tax Dispute Resolution 
Scheme Rules, 2016’ 
The Indirect Tax Dispute Resolution Scheme, 2016, 
has been formulated vide the Finance Act, 2016. 
Under the scheme, any assessee whose case is 
pending before the Commissioner (Appeals) as at 
March 1, 2016, can apply. The Scheme is applicable 
to disputes arising under the Central Excise, 
Customs, and Service Tax legislations. The Scheme 
has carved out certain exceptions. It is basically an 
amnesty scheme under which, upon payment of tax, 
interest, and 25% of penalty, the assessee shall get 
immunity from all proceedings under the Act, in 
respect of the indirect tax dispute for which the 
declaration has been made under this Scheme. 
Further, the order so passed under the Scheme shall 
be conclusive and shall not be reopened thereafter 
in any proceedings under the Act before any 
authority or court. 
In order to execute the provisions of the Scheme, the 
Central Government has now formulated ‘Indirect 
Tax Dispute Resolution Scheme Rules, 2016’, under 
which various forms have been notified as listed 
below: 
 

Form Particulars 
Form 1 Form of declaration in respect of the amount payable under the Scheme. 
Form 2 Form of acknowledgement in respect of the declaration made under Form 1.  
Form 3 Form of reporting the payments made under the Scheme. 
Form 4 Form of order of discharge of dues in respect of the amounts paid under the Scheme.  

 Notification No. 29/2016 - CE (NT) dated May 31, 
2016. 
 

CUSTOMS 
 Case Laws 
 
Challenge to the constitutional validity of Section 
28(11) to validate Show Cause Notices (SCNs) 
issued prior to 8 April 2011 by any customs 
officer 
Section 28(11) was inserted vide the Customs 
(Amendment and Validation) Act, 2011, to deem all 
customs officers, appointed before 6 July 2011, as 
proper officers for the purposes of the Section, 
having the powers of assessment. This subsection 
was introduced with retrospective effect from 1962. 
However, Explanation 2 to Section 28 provided that 
non-levy/short-levy prior to 8 April 2011 would be 
governed by the erstwhile provisions of Section 28 
as it stood prior to 8 April 2011. 
The appellant challenged the constitutional validity 
of the SCNs issued under Section 28(11), by the 
Commissioner of Customs (Preventive), Directorate 
General of Revenue Intelligence, Directorate General 
of Central Excise Intelligence and other similar 
officers on the following grounds: 
 The said amendment conferred powers on such 

officers without any territorial or pecuniary 
jurisdictional limit, which would lead to chaos 
and confusion; 

 In the absence of any guidelines, such an 
amendment becomes arbitrary and in violation 
of Article 14 of the Constitution; 

 Citing Explanation 2 to Section 28, Section 28(11) 
can only be applicable after 8 April 2011; 

 Merely by validating the appointment of the 
officers, the amendment could not automatically 
validate the SCNs issued by such officers; 

 Section 28 conferred power to ‘the’ proper 
officer and not ‘a’ or ‘any’ proper officer. Thus, 
‘the proper officer’ would only include those, 
assigned as ‘the proper officer’ for the purposes 
of Section 17; 

 Once, a proper officer exercises jurisdiction, it 
would exclude jurisdiction of all other officers. 
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Against which, the Union of India submitted that:  
 The Bombay High Court (HC) had already upheld 

the constitutional validity of Section 28(11) in 
Sunil Gupta’s case; 

 Section 28(11) had an overriding effect over 
Explanation 2 to Section 28; 

 Legislature can make a retrospective 
amendment after curing defects; 

 There was no conflict between Section 28(11) 
and Explanation 2 to Section 28. 

Based on the above, the HC observed that: 
 Section 28(11) starts with the words 

‘Notwithstanding anything contrary contained in 
any judgement…’ and not ‘notwithstanding 
anything contained in the Act…’. It has been 
consciously worded in this manner. Thus, Section 
28(11) does not have overriding effect over 
Explanation 2 to Section 28; 

 The Bombay HC’s decision in Sunil Gupta’s case 
had not attempted to reconcile the conflict 
between Explanation 2 to Section 28 and Section 
28(11); 

 If all customs officers appointed prior to 6 July 
2011 are considered as ‘proper officers’, then it 
would create administrative chaos and thus, 
such an amendment did not cure the defect 
pointed out by the Supreme Court (SC)’s 
decision in Sayed Ali’s case; 

 Prior to 8 April 2011 and even subsequent 
thereto, only a ‘proper officer’ who has been 
assigned specific functions could undertake the 
assessment of non-levy/short-levy/refund; 

 Plurality of officers on the same subject matter 
would result in chaos, harassment and contrary 
and conflicting decisions and thereby, such 
untrammelled power would be arbitrary and 
violative of Article 14 of the Constitution. 

Accordingly, the HC held that Section 28(11) would 
be only effective from 8 April 2011. Further, the HC 
also stated that even for the period subsequent to 8 
April 2011, it should be ensured through proper co-
ordination and administrative instructions that the 
officers have been assigned under Section 2(34) to 
avoid overlapping jurisdiction. 

 
Dhruva Comments: 
The Bombay HC has already upheld the 
constitutional validity of Section 28(11) in Sunil Gupta’s case. However, this case is the subject matter 
of a Special Leave Petition filed before the SC. The 
present decision has distinguished the Bombay HC decision on the grounds that the earlier judgment did not take into consideration the application of 
Explanation 2 to Section 28, thereby, making the decision sub silentio. The amendment brought in to 
overcome the decision of the SC in Sayed Ali’s case which upheld the lack of powers of the investigating authorities to issue SCNs. The contradiction arising 
from recent decisions would attain finality only once the question is considered by the SC. 
Mangali Impex Ltd vs. Union of India and Ors 
[2016-TIOL-877-HC-DEL-CUS] 
 
Amounts recovered through encashment of bank 
guarantee not in the nature of deposit and hence 
criteria of unjust enrichment needs to be satisfied  
The appellant filed a bill of entry on 02.09.2002 
seeking clearance of imported crude and degummed 
soyabean edible oil. The Department denied 
clearance stating that higher customs duty was 
payable on the basis of the tariff values fixed for the 
goods under Section 14(2). The appellant submitted 
that the notification under Section 14(2) for the said 
goods had not come into effect at the time of import 
and hence, the customs duty liability should be 
determined as per Section 14(1). The appellant filed 
a writ before the HC, wherein an interim relief was 
granted for the clearance of the goods upon 
furnishing of a bank guarantee for the differential 
duty. Accordingly, the appellant furnished the bank 
guarantee and cleared the goods. On 13.09.2012, the 
writ was dismissed and interim relief was vacated by 
the HC. On 28.01.2013, the Department encashed 
the bank guarantee. The appellant filed an appeal 
before the SC, wherein the appeal was allowed and 
the HC’s judgement was reversed. 
Accordingly, the appellant filed a refund claim for the 
amount encashed by the Department. The 
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Department asked the appellant to submit 
documents showing that the claim was not hit by the 
principle of unjust enrichment. The appellant 
responded that the principle of unjust enrichment 
was not applicable in this case, as the bank 
guarantee was submitted as security to protect the 
interest of Revenue and its encashment did not 
amount to payment of duty. 
The HC observed that the bank guarantee produced 
was in the nature of security to the Revenue but after 
the HC’s order, dismissing the appellant’s plea, the 
bank guarantee no longer remained as security. 
When the SC subsequently reversed the HC’s order, 
such duty paid amount became refundable, and 
thus, the requirements of Section 27 had to be 
fulfilled. Accordingly, the HC, placing reliance on 
various SC decisions, dismissed the petition and held 
that the appellant should submit the 
documents/details to prove that the claim was not 
hit by the bar of unjust enrichment, to enable the 
authorities to process the refund claim.  
 
Dhruva Comments: 
The HC has further established the age-old principle, as has been enunciated by various landmark decisions of the SC including the case of Mafatlal 
Industries, that the criteria of unjust enrichment needs to be fulfilled in all the cases of refund. The HC 
also explained that the Department had encashed the bank guarantee after the HC’s order, and thus, the amounts recovered had taken the form of duty, 
making it a fit case requiring the submission of documents relating to unjust enrichment. 
Surprisingly, the encashment of the bank guarantee 
was not challenged by the petitioner on the grounds that the same is not permissible prior to expiry of the time limit for challenging the order of the HC.   
Ruchi Soya Industries Ltd vs. Union of India [TS-
204-HC-2016(GUJ)-CUST] 
 
Smuggled goods not the same as prohibited 
goods 
Pursuant to a search and seizure operation on 9 
carriers, the Department recovered 272 rectangular-

shaped gold bars, being illegally imported by the 
appellant from Bangladesh. The Department sought 
to impose penalty, applicable to imports of 
prohibited goods under Section 112(i), i.e., not 
exceeding the value of goods or Rs.5000/-, 
whichever is higher. The appellant filed a writ 
petition on the grounds that gold was not a 
prohibited item and hence, penalty as applicable to 
the import of prohibited goods could not be 
imposed. A prohibited items would only mean such 
goods on which there is a prohibition in force, and 
would not include the goods that are imported 
illegally through improper channels to evade 
payment of duty, which otherwise would have been 
allowed to be imported. The Union submitted that 
smuggled goods could not be regarded as dutiable 
goods, placing reliance on the SC’s decision in the 
case of Om Prakash Bhatia. If the import conditions 
are not satisfied then the goods should be 
considered as prohibited goods and accordingly, 
smuggled goods could not be considered as 
imported goods. 
The HC observed that the proposition drawn by the 
SC could not be applied in this case, as provisions 
providing for punishment have to be construed 
strictly. The goods on which any prohibition is on 
force under Section 112 would imply goods which 
are prohibited goods and not the goods which have 
been smuggled into the country in contravention to 
the established procedure. Accordingly, the order, to 
the extent it imposed penalty on the basis of the 
value of the goods, was set aside and was remanded 
for such limited purposes. 
 
Dhruva Comments: 
Section 112(i) specifically prescribes for penalty on improper import of prohibited goods (i.e., up to 100% of the value of the goods) and non-prohibited 
goods (i.e., up to 10% of the duty sought to be 
evaded). Citing the vast difference in the penalties, the strict interpretation drawn by the HC, grants 
relief to the importers. 
Gopal Saha vs. The Union of India and another [2016-TIOL-925-HC-KOL-CUS] 
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Notifications, Public Notices and Trade Notices  
Class of goods specified for special warehouses 
The class of goods, required to be deposited in a 
special warehouse, have been notified as under: 
 Gold, silver, other precious metals and semi-

precious metals and articles thereof; 
 Goods warehoused for the purpose of – 

- Supply of duty-free shops in a customs area; 
- Supply as stores to vessels or aircrafts under 

Chapter XI of the Customs Act, 1962; 
- Supply to foreign privileged persons in 

terms of the Foreign Privileged Persons 
(Regulations of Customs Privileges) Rules, 
1957. 

Notification No.66/2016-Cus.(NT) dated 14 May 
2016 
 
Warehousing regulations for removal of goods, 
handling, and licensing issued 
The following regulations have been issued 
pertaining to warehousing provisions: 
 Warehoused Goods (Removal) Regulations, 

2016 
 Warehouse (Custody and Handling of Goods) 

Regulations, 2016 
 Special Warehouse (Custody and Handling of 

Goods) Regulations, 2016 
 Public Warehouse Licensing Regulations, 2016 
 Private Warehouse Licensing Regulations, 2016 
 Special Warehouse Licensing Regulations, 2016 
Notification No.67-72/2016-Cus.(NT) dated 14 May 2016, Circular No.17-18/2016-Cus. dated 14 
May 2016 and Circular No.19-20/2016-Cus. dated 20 May 2016 
 
 
 

FOREIGN TRADE POLICY 
 
Notifications, Public Notices and Trade Notices 
 
Change in criteria for recognition as status holder  
Paragraph 3.20(b) of Foreign Trade Policy (FTP) 
2015-20 has been amended w.e.f. 1 April 2016 
resulting in a change in the criteria for recognition 
as a status holder. The export performance for 
recognition will now be calculated based on current 
year and previous three financial years as against 
the previous criteria of current year and the 
previous two financial years. However, this change 
will not apply to Gems & Jewellery Sector, which 
will continue in accordance with the existing criteria.   
 Notification No.04/2015-2020 dated 29 April 2016 
 
Addition of markets for specified products under 
Merchandise Exports India Scheme (MEIS)  
The DGFT has made addition of markets for 2787 line 
items in Table 2 [containing ITC (HS) code wise list of 
products with reward rates] of Appendix 3B under 
the MEIS w.e.f. 4 May 2016. 
 
Further, the public notice clarifies that exporters will 
be required to make separate application for the 
exports made prior to the date of issue of the said 
Public Notice and exports effected from the date of 
issue of this Public Notice. 
 Public Notice No. 06/2015-2020 dated 4 May 
2016 
 
Mandatory declaration of intent on shipping bills 
for claiming rewards under MEIS 
Paragraph 3.14(a) of the Handbook of Procedures 
2015-20 has been amended whereby declaration for 
intent for claiming rewards under MEIS for the EDI 
shipping bills has been simplified. Marking a tick “Y” 
(for Yes) in “Reward” column of EDI shipping bills 
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shall now be treated as declaration of intent for 
claiming rewards. However, in case of Non-EDI 
Shipping Bills, the declaration stating that “We 
intend to claim rewards under Merchandise Exports 
from India Scheme (MEIS)” will continue.  
Public Notice No. 09/2015-20 dated 16 May 2016 
 
Regional Authorities (RAs) to consider 
applications for modification of Importer 
Exporter Code (IEC) involving change in PAN; 
applications digitally signed by Power of 
Attorney 
Representations were made on difficulties in seeking 
modification in IEC on account of the change in 
constitution or change in nature of the firm and to 
allow new PAN number to be incorporated in the 
existing IEC. To resolve the matter, the DGFT in 
consultation with Ministry of Corporate affairs, has 
directed RAs to consider and allow IEC modification 
applications in such cases, by ensuring liabilities of 
such transferor entity / Company to automatically 
vest in the transferee entity / Company, by operation 
of Law. 
 
Further, it has been instructed that RA are also 
directed to entertain applications which are digitally 
signed by Power of Attorney and not by the Director. 
 Trade Notice No. 6/2016 dated 23 May 2016 
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