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As I sit back and
reflect on the year
gone by, I am sure
all of you would
agree that this
year will go down
in the annals of
history as a year
which was truly
unprecedented
in the memory of
mankind.
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Foreword
2020 has heralded so many significant changes winter and what not. We all hope that we find ways
to tackle the COVID pandemic and to the other
across all domains; it would be trite to say that no
issues creating global uncertainty soon.
one could have anticipated even a fraction of these
changes at the beginning of the year. We started
the year with a sombre outlook on growth in India The world of taxes has also seen significant changes.
and then we had the pandemic which (apart from We saw Apple winning the landmark court battle
the health hazards) shook the world in many ways with EU over € 13bn of tax payments and EU
and marred the economy of most countries across challenging the same, India losing the arbitration
the globe. In India, we witnessed the struggles of case against Vodafone and Carin (India has
migrant workers, found that the lockdown would challenged the Vodafone verdict!!), US imposing
not be for a short time as was originally expected, trade sanctions over row against unilateral digital
taxes, noticeable progress being made by OECD in
prepared for an extended period of gloom with the
achieving
consensus on taxing the digital economy,
prospect of economy being set back by a couple of
a
host
of
fiscal and tax stimulus measures being
years. The mood swings through the year are but
announced
worldover, amongst others.
a reflection of the tendency that we all have - we
feel that sky is the limit when things are looking
Closer home, we witnessed several landmark
good and there is no bottom when things are
tax rulings and a flurry of structural tax reforms
looking bad!! As a matter of fact, neither of these – be it the paradigm shift towards a faceless tax
extremes is true and nature creates its own checks administration and faceless appeals, tax dispute
and balances.
settlement scheme, digital tax being extended to
cross-border
e-commerce transactions, sweeping
As we enter 2021, we are witnessing a revival of
changes
in
the
dividend tax regime, Multilateral
hope and are cautiously optimistic as we continue
Convention
being
effective, et al. In the meantime,
to have mixed signals on the state of world health
the
Finance
Minister
has said that she will present
and economy. On one hand, we have two vaccines
a
Budget
which
will
address a once in a century
approved for (emergency) use and others imminent
pandemic.
This
comment
has raised significant
and round the corner, the prospect of shrinking
eyebrows.
We
could
see
a
hugely
growth-oriented
of economy likely to be less than the original
budget
or
a
budget
imposing
high
dose of taxes!!
projections, stock markets touching record highs
As
global
corporations
go
about
rebalancing
their
and a prediction that India will be one of the (if not
global
supply
chains
away
from
China,
India
could
THE) best performing economy in 2021 (Cheers to
have much to gain if it is able attract some of
the prospect of that happening!!) which is a source
these manufacturing industries moving away. This
of immense optimism. On the other hand, we
calls
for deep structural reforms requiring strong
have a new strain of the virus in the UK, which is
commitment
and requisite political will. Interesting
spreading rapidly. We do not know as yet whether
times
ahead!
the vaccine will be effective against the new strain.
In the meantime, UK has implemented a lockdown
during Christmas and the New Year, which shows
the enormity of the issue!!

As we look ahead into the new year, we have
hopefully a peaceful transition of power in the
USA, an EU-Brexit deal still iffy, tensions along
India-China border, vaccines being approved for
emergency use (and questions being raised about
efficacy), USA staring at a bleak COVID impacted

In this publication, we have compiled together
some of the key tax issues that had a bearing on
businesses in 2020 and their future impact. Hope
you will find it useful. Do reach out to us for your
feedback and/or suggestions.

Dinesh Kanabar
CEO
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Roadmap of key events in 2020
SETTLEMENT OF TAX DISPUTES VIVAD SE VISHWAS SCHEME

EXEMPTION TO SOVEREIGN
WEALTH FUNDS

17 MARCH 2020

1 APRIL 2020

This scheme was launched with an ambitious target
to reduce the backlog of pending direct tax cases to
a significant extent. Provides one-time opportunity
to taxpayers to settle tax disputes with the Revenue
basis the prescribed parameters.

Income-tax exemption granted to Sovereign Wealth
Funds on capital gains, interest and dividend
income arising from investments made in India.

MULTILATERAL INSTRUMENT
1 APRIL 2020
Multilateral Instrument (‘MLI’) has entered into
effect for 28 bilateral tax treaties. Would apply to
various Tax Treaties entered into by India including
important countries such as Australia, Belgium,
Canada, Japan, The Netherlands, Singapore,
United Kingdom and UAE.

NEW DIVIDEND TAX REGIME
1 APRIL 2020
India moves back to classical system of taxing
dividends. Dividends now taxed in hands of
shareholders at applicable tax rates instead of
Dividend Distribution Tax which was erstwhile
payable by the company. Helps in achieving overall
tax efficiencies.

EQUALISATION LEVY FOR
NON-RESIDENT E-COMMERCE
OPERATORS

AMENDMENTS IN FDI POLICY
17 APRIL 2020
FDI policy amended to provide that non-residents
based out of countries sharing land borders with
India permitted to invest in India only under the
Government / approval route – this move is done
with an intention to curb opportunistic takeovers
and acquisitions of Indian companies.

STIMULUS MEASURES /
STRUCTURAL REFORMS
MAY AND NOVEMBER 2020
Numerous measures introduced with a view to
revive the economy which was reeling on account
of the pandemic. These include collateral-free loans
for small businesses, expeditious release of tax
refunds, extension of several due-dates, offering
and extending moratorium period, reducing cash
reserve ratio to boost liquidity, etc. Sweeping
structural reforms announced in several key sectors
such as mining, aerospace, defence, etc

GUIDANCE ON MAP

1 APRIL 2020

7 AUGUST 2020

Equalization levy (India’s digital tax) expanded to
cover non-resident e-commerce operators within
its ambit. Equalisation levy @ 2% of consideration
received/receivable to be discharged by the nonresident e-commerce operator in India.

Existing rules on Mutual Agreement Procedure
(‘MAP’) amended by CBDT in May 2020 followed
by a detailed guidance in August 2020 - will help
taxpayers to consider MAP as a viable option for
tax controversy management.
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FACELESS ASSESSMENT SCHEME
13 AUGUST 2020
Taxpayers’ charter and a multi-faceted platform
“Transparent Taxation – Honouring the Honest”
unveiled by the Hon’ble Prime Minister. Aims at
eliminating physical interface between taxpayers
and the Revenue thereby promoting transparency,
fairness in the system.

SCOPE OF TAX COLLECTION AT
SOURCE (‘TCS’) EXPANDED
1 OCTOBER 2020
A seller of goods (whose turnover exceeds INR 10
crores in the preceding financial year) is now made
liable to collect TCS from the buyer @ 0.1% of sale
consideration exceeding INR 50 lakhs in aggregate
during the year.

REVISED GUIDELINES FOR CIC

E-INVOICING

13 AUGUST 2020

1 OCTOBER 2020

Revised guidelines notified by the RBI for Core
Investment Companies (‘CIC’) – key changes
include amendment in the manner of computation of
adjusted net worth for group holdings, restriction in
number of layers of CICs within a group, disclosure
requirements, etc. Existing structures provided time
till March 2023 to reorganize business structures
and ensure compliance.

Mandatory issuance of e-invoice by select category
of suppliers crossing threshold limit (Aggregate
turnover exceeding 500 crores in any financial
year from 2017-18 onwards. The said limit now
stands reduced to 100 crores from January 01,
2021 for B2B transactions). Big leap in the direction
of digital transformation!

FACELESS APPEAL SCHEME

OECD – PILLAR ONE AND PILLAR
TWO BLUEPRINTS

25 SEPTEMBER 2020
In line with the Faceless Assessment Scheme,
Faceless Appeal Scheme was introduced in
September 2020 to eliminate interface between
taxpayers and first appellate authority.

FOREIGN CONTRIBUTION
REGULATION ACT, 2010 (‘FCRA’)
28 SEPTEMBER 2020
Sweeping changes announced in FCRA which
potentially impacts the not-for-profit sector
significantly. Key changes include restriction on
on-granting of foreign contribution, reduction in
overall cap for administrative expenses from 50%
to 20%, etc.

12 OCTOBER 2020
OECD released reports (for public comments) in
respect of solutions for addressing tax challenges
arising on account of digitisation of economy.
Consensus amongst countries expected to reach by
mid-2021.
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Navigating taxes during COVID-19
The COVID-19 pandemic has created an
unprecedented disruption to the world economy
and public at large. We have seen some of
the world’s most advanced countries with fairly
advanced healthcare systems getting battered by
the Pandemic. A newly mutated strain in the UK
would only destabilise the recovery of the world
economy from its dreadful impact. Amidst the
prevailing uncertainty, redefining our approach
towards taxes and their compliance becomes very
relevant. A few initial thoughts which may seem a
trickle could eventually become quite a handful - be
it cash flow management and its interplay with tax,
revisiting current transfer pricing arrangements,
new opportunities and impact on existing M&A
deals, international tax aspects, etc. Being at the
forefront of various opportunities that these can
throw up will surely help businesses stay ahead in
such critical times.
From a direct tax perspective, applying for Nil /
lower withholding certificates, engaging with the
tax authorities for claim of pending tax refunds,
fast tracking pending litigations at various forums
which may ease up locked up demands, evaluating
the concessional tax regime and the need for
potential restructuring of business models, et al
could be some of the measures which businesses
could consider looking at.
The impact of the aforementioned considerations
would also need to be evaluated for operating
subsidiaries,
branches
and
permanent
establishments. Further, probable risk on account
of Place of Effective Management being in India
due to senior management personnel being in
India or analysing whether business of a foreign
enterprise is wholly or partly carried on in India
through a fixed place (for instance, whether home
office can be regarded as constituting a Permanent
Establishment) needs careful evaluation. Further,
with a view to optimise overall cash efficiencies, a
critical evaluation of holding and operating structure
of various international subsidiaries to eliminate
duplication, cost leakages, cash flow utilisation, etc.
assumes significant importance. There will be an
increased need to determine the tax impact of relief
measures / government assistance announced
not only in India but also in other jurisdictions for
companies having presence out of India.

From an M&A perspective, re-negotiating
deals, reconsidering valuations, identification of
stressed businesses / assets, capital reallocation,
consolidating promoter stake, internal restructuring,
etc. are some of the important parameters which
may require reconsideration. It is also imperative to
evaluate restructuring so as to ensure ring fencing
of wealth from failed businesses or analysing the
possibility of debt restructuring through IBC or
through tripartite arrangements between lenders,
promoters and investors.
Transfer pricing will be another area to look at.
Revalidation of global transfer pricing policies,
renegotiation of long-term agreements with group
companies for contract manufacturing/ service/
limited risk distribution, revisiting intra-group
loans and guarantees to factor bank moratoriums,
revocation or renegotiation of concluded APAs
will be some of the critical items that businesses
can consider while realigning the Group structure
owing to the Pandemic.
All of the above measures will have to be realigned
with their impact on indirect taxes. Restriction /
reversal of credit, tax implications on additional
receipts in the form of compensation received from
parent, waiver from payment of royalty or any
other amounts that are due, damages received for
breach of contract from suppliers, impact of nonreceipt of foreign currency within stipulated time
for exports are some of the issues which businesses
have faced and may face in the coming year.
The pandemic has in its own way sent a gentle
reminder that life here is but fragile. Adopting
suitable measures to succession planning structures
either through family trusts and/ or wills and a
corresponding review of one’s financial affairs may
be a useful thing to do.
We had issued a detailed publication earlier this
year listing out the areas in which companies
should focus on for strategizing the way forward in
the year of uncertainty. One can refer to the same
by clicking here.
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Decoding the new dividend tax regime*
BACKGROUND
The manner in which dividend income is taxed in
India has undergone several changes over the years.
In 1997, India introduced the Dividend Distribution
Tax (‘DDT’) regime wherein dividend income was
exempt in the hands of the shareholders but the
company paying the dividend was required to
pay DDT at a flat rate (irrespective of the tax rate
applicable to respective shareholders). However,
in 2002, the incidence of dividend tax was shifted
to the shareholders and again shifted back in the
hands of the company in 2003.
India has now re-introduced the classical system of
taxing dividends in the hands of the shareholders
as was prevalent in the past. The classical system
of taxing dividends is effective from Financial Year
(‘FY’) 2020-21 and applies to dividends distributed
on or after April 1, 2020. The former DDT regime
significantly increased the cost of doing business
in India; especially for foreign investors, as there
were issues on availing credit of DDT in their
home jurisdiction (given that DDT was a tax on the
company and not on the shareholders), thereby
leading to double taxation in many cases1. The
effective DDT rate of 20.56% was also significantly
higher than the maximum rate at which India would
have had the right to collect tax under most of the
relevant tax treaties. Given the re-introduction of
the classical system of taxing dividends coupled
with reduced corporate tax regimes introduced
in 2019, India has emerged as an attractive
destination for foreign investors. However, the
change in the system of taxation of dividends could
have numerous implications, a few of which are
captured here.

IMPACT OF NEW DIVIDEND TAX
REGIME ON NON-RESIDENT
SHAREHOLDERS2
In case of dividends paid to non-resident
shareholders, tax is required to be withheld at 20%
(plus applicable surcharge and cess) subject to tax
treaty benefits where a lower rate can be availed.
The lower withholding tax (‘WHT’) rate can be

availed subject to satisfaction of several conditions
as discussed below.
There are several countries where the tax treaties
prescribe a much lower rate than the domestic
rate of 20%. For instance, India’s tax treaties with
Mauritius, Hong Kong, Singapore, United Kingdom,
Switzerland, etc. prescribe a WHT rate in the
range of 5% to 10%. Further, recourse can also be
made to the Most Favoured Nation (‘MFN’) clause,
which is present in several of the India’s tax treaties,
which permits the originally negotiated WHT
rate to be further reduced in case India signs tax
treaties subsequently with designated countries and
adopts a lower WHT on dividends. This is subject
to the satisfaction of certain conditions. India’s
tax treaties with France, Hungary, Netherlands,
Sweden, Switzerland, etc. can potentially benefit
with the reduced tax rate of 5% by virtue of the
MFN clause.
Further, credit for taxes withheld in India will also be
available in the overseas jurisdiction in accordance
with their applicable foreign tax credit rules.

AVAILABILITY OF TAX TREATY
BENEFITS
Availability of tax treaty benefits to non-resident
shareholders is subject to the satisfaction of several
anti-abuse provisions. For instance, the recipient
must be a “beneficial owner” of the dividends in
order to be eligible for a lower WHT rate. Also,
the Principal Purpose Test (‘PPT’)3 pursuant to MLI
(wherever applicable) would need to be satisfied.
Lastly, it must also be ensured that the transaction is
not hit by the provisions of domestic General Antiavoidance Rule (‘GAAR’).

*

Please click here to refer to our detailed publication on this subject

1. Refer subsequent paragraphs on possibility to claim refund of DDT by
applying the rates prescribed in the Tax Treaty
2. Other than foreign portfolio investors
3. As per the PPT, the treaty benefits can be denied if obtaining such
benefit was one of the principal purposes of an arrangement or
transaction unless such benefit is in accordance with the object and
purpose of the treaty
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In this regard. it is pertinent to note that recently,
the Authority for Advance Rulings (‘AAR’) in the
case of Tiger Global International Holdings4 denied
the benefit of India-Mauritius Tax Treaty, inter-alia,
on the ground that the control and management
of the assessee was located outside Mauritius
and that it was not the beneficial owner of the
underlying assets. The AAR ruled that the structure
was designed prima facie for avoidance of tax and
hence not eligible for tax treaty benefits.
Given the above, it becomes imperative to carefully
analyse the provisions of tax treaties, wordings of
MFN clauses, anti-abuse provisions, etc. in order
to determine the treaty eligibility and the appliable
tax consequences. The Company paying the
dividend will need to appropriately consider these
aspects before adopting the lower tax treaty rate
for withholding tax on the dividend.

CASCADING EFFECT OF
DIVIDEND TAXATION IN CASE OF
MULTI-TIER HOLDING STRUCTURE
In order to remove the cascading effect of taxation
in a multi-tier holding structure, a rollover benefit
for dividend income is permitted. This is pictorially
explained below:

Shareholders
Dividend of
INR 800

B Co

In the example, X Co (which could be a domestic
company or a foreign company) distributes INR
1000 as dividend to B Co (domestic company),
which in turn distributes INR 800 as dividend to
its shareholders. In order to prevent the cascading
effect of taxation of the same dividend income,
the law permits a deduction5 of INR 800 in the
computation of income of B Co provided B Co has
upstreamed the dividend income to its shareholders
at least 1 month before the due date of filing its
tax return of the year in which the dividend was
received. In such a case, B Co will be taxed only on
the net dividend income of INR 200.
In the aforesaid example, assuming X Co is a
foreign company, an interesting issue arises as
to whether B Co can claim foreign tax credit on
dividend income earned by it from X Co despite
claiming a rollover benefit for the dividend payment
to its shareholders. At first blush it may appear that
credit for the foreign tax may not be available fully
given the deduction for the dividend payments.
Some arguments do survive to make such claim and
a positive view in this regard would result in overall
tax efficiencies for the Group. Indian multinationals
having profit making overseas subsidiaries may
prefer to receive dividends from their overseas
subsidiaries to the extent such dividends can be
upstreamed to their shareholders and may want to
examine this aspect more closely.

DEDUCTION FOR EXPENSES
INCURRED FOR EARNING
DIVIDEND INCOME
Given that the dividend income is now taxable
in the hands of the shareholders, the controversy
surrounding several issues on allowability of
expenditure6 incurred to earn dividend income
(which was earlier exempt) would no longer survive.

Dividend of
INR 1000

X Co

4.
5.
6.

[2020] 116 taxmann.com 878 (AAR)
Section 80M of the Act
Section 14A of the Act
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The law now provides that no deduction other than
interest expenditure shall be allowed from dividend
income. Further, the deduction on account of interest
expenditure shall be restricted to 20%7 of dividend
income which is included in the total income of a
resident shareholder. However, in a case where
borrowed funds are utilised to make strategic
investments, a position could arguably be taken
that allowance of interest expenditure is governed
by the provisions pertaining to computation of
business income and hence the restriction of 20%
should not be applicable.
Further, in a year in which no dividend income
is received, a case could arguably be made
that full deduction of interest expense should be
allowed for that year. It may be noted that no such
interest deduction is allowable to non-resident
shareholders8.
A fresh round of litigation on deductibility of
expenditure incurred to earn the dividend income
may now start for the recipients.

COMPLIANCE OBLIGATIONS
Whilst there are several benefits in this classical
system of taxing dividends, it brings with it a host
of compliances and other factors which a payer
domestic company needs to consider. For instance,
a listed company may have tens of thousands of
non-resident shareholders. Determining the tax
residency of each shareholder and obtaining tax
residency certificates as on the record date could
be a mammoth exercise. The company would
also need to obtain appropriate declarations from
the shareholders with respect to satisfaction of
beneficial ownership test and the PPT criteria in
order to determine an appropriate WHT rate. Any
non-compliance on this part could entail additional
tax, interest, and penal consequences for the
payor domestic company as the tax authorities are
likely to scrutinise any claim of a lower WHT in a
greater detail. Furthermore, the compliance burden
and the related paperwork (filing of Form 15CA,
obtaining Form 15CB, etc.) is likely to increase
manifold. The dividend paying company could also
insist on a certificate from the Assessing Officer of

the non-resident shareholder for applying a lower
tax treaty rate. In respect of resident shareholders,
albeit lower, certain compliances will also have to
be done.

TAX TREATY OVERRIDES DIVIDEND
DISTRIBUTION TAX – RECENT TAX
TRIBUNAL RULING
In the context of erstwhile DDT regime, there
appears to be a compelling case to argue that the
DDT rate should be capped to a lower tax treaty
rate in respect of dividends paid to non-resident
shareholders. There are now few instances of Tax
Tribunal admitting such claims by way of additional
grounds. Recently, the Delhi Tax Tribunal delivered
a ground-breaking positive judgment in the case of
Giesecke & Devrient (India) Pvt Ltd. The judgment
held that DDT on dividends distributed to foreign
shareholders would be circumscribed by the tax
rate mentioned in the Tax Treaty applicable to the
foreign shareholders. Please refer page 27 of this
publication for further discussion on this ruling.

OUTBOUND INVESTMENTS FROM
INDIA
Whilst the aforesaid discussion is largely in the
context of inbound investments into India, the
tax and regulatory laws in India also provide
a favourable regime with respect to outbound
investments from India. For instance, whilst India
does not provide for a participation exemption,
dividend income earned by an Indian company
from a specified foreign subsidiary is taxable at
a concessional rate of 15%. Further, the rollover
benefit to prevent the cascading effect of taxation
(as discussed above) is also available to foreign
dividend income. Structuring outbound investments
(either directly or through an intermediate holding
entity), choice of funding (debt v. equity), choice

7.
8.

Section 57 of the Act
Section 115A(3) of the Act
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of entity (subsidiary v. partnership), satisfaction
of several anti-abuse provisions, etc. are some of
the important parameters that one needs to be
mindful about to ensure overall tax efficiencies in
the structure.

DIVIDEND VS. BUY-BACKS
During the last few years, a large number of
companies including many listed companies have
preferred to carry out buy back of shares to return
surplus capital to shareholders. Such buy backs
have compelling economic and financial rationale
and may be resorted to in addition to or in partial
/ full replacement of regular dividends. Buy backs
are liable to buy back tax9 payable at 20% plus
applicable surcharge and cess to be paid by the
company carrying out such buy back. In 2019,
the law was amended to extend the levy of buy
back tax to listed companies. Nevertheless, given
the lower tax outgo on buy backs as compared to
tax at full rate in the hands of shareholders, more
and more companies may prefer such buy backs
in partial / full replacement of regular dividends.
Such companies would be well advised to build
defences in the event the tax department seeks to
invoke General Anti Avoidance Regulations for
such buy backs. The current SEBI regulations permit
companies to carry out buy back either through a
tender offer made to all the shareholders or through
acquisitions routed through the stock exchanges.

Interesting issues would now arise to determine the
price at which shares were issued by the Company,
a factor relevant for determining the buy back tax
payable by the Company.

CONCLUDING REMARKS
The abolition of the DDT regime and re-introduction
of the classical system marks a paradigm shift in
the taxation of dividends in India. WHT which
hitherto used to be a sunk cost for non-residents
will now be creditable in their home country due
to the shift in incidence of tax from the company
to the shareholder. Further, the benefits granted
by several tax treaties in terms of lower WHT rate
would assume significant importance and can go
a long way in reducing the cost of doing business
in India. Of course, the aspects pertaining to treaty
eligibility, satisfaction of test of PPT and beneficial
ownership, applicability of GAAR, etc. would need
to be thoroughly examined.
Foreign investors would therefore need to critically
assess the impact of this new dividend tax regime
on their holding structures and take appropriate
actions to achieve optimal tax efficiencies.

9.

Section 115QA of the Act
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Navigating tax disputes – challenges and
opportunities
Dealing with tax litigation in India has always been
perceived to be an arduous task. In the eyes of
global investors, tax litigation continues to be a key
factor before setting foot in India. In terms of the
overall ease of doing business rankings released
by the World Bank, India has stupendously
moved up and is currently placed at 63. However,
independently in terms of “paying taxes”, India’s
ranking of 115 is certainly not boost-worthy in a
study that covers 190 economies.
With an aim to bring about a complete overhaul
in the way taxes are administered and in a bid to
alleviate the burden of the taxpayer, the government
announced multiple reforms in direct tax laws in the
year gone by.
The Faceless Assessment Scheme was ultimately
implemented and the Faceless Appeal Scheme
is also introduced with a view to eliminate the
physical interface between the taxpayers and the
revenue and to bring about transparency at the
initial assessment/ appellate stage henceforward.
However, the baggage of past litigation still
weighed heavily on the taxpayer and revenue
alike. As on November 30, 2019, approximately
483,000 tax cases were being disputed before
various appellate forums. The disputed direct tax
arrears in such cases stood at INR 9.32 trillion
which is nearly equal to the entire year’s direct tax
collection. In most cases tax disputes take years,
and sometimes even decades, to resolve.
The government has taken cognizance of the above
and in its endeavour to reduce pending litigation,
introduced the Direct Tax Vivad se Vishwas Scheme
in February 2020. The scheme is aimed at providing
relief to the taxpayer from the vexatious litigation
process in respect of the pending appeal matters.

FACELESS ASSESSMENT SCHEME
In August 2020, the Hon’ble Prime Minister, Shri
Narendra Modi, unveiled a multifaceted platform
for “Transparent Taxation – Honouring the Honest”.
One of the main features of this platform is the
reinforcement of the Faceless Assessment Scheme
for all categories of taxpayers (barring a few
exceptions) across the country.

The scheme provides that all assessment orders will
be passed by a nodal agency, i.e. the National
Faceless Assessment Centre, in a faceless manner.
However, certain taxpayers (primarily non-residents
and search/seizure cases) will not be governed by
this scheme, and their cases will continue to be
assessed by the existing revenue officers.
Assessment proceedings will now be carried out
by Regional Faceless Assessment Centres with
support from various units comprised therein (viz,
Assessment Unit, Verification Unit, Technical Unit,
Review Unit). These units will use a team-based
approach and function harmoniously with each
other in order to assess the tax returns filed by
taxpayers.
Further, where any adjustment is proposed to the
income declared by the taxpayer in the Tax return,
the scheme provides adequate safeguards for the
taxpayer to respond before such adjustment is
finalised.
All communications between the revenue and
taxpayer will be through the National Faceless
Assessment Centre in electronic mode. Neither
the Regional Faceless Assessment Centre nor the
units conducting/assisting with the assessment
proceedings will communicate directly with the
taxpayer and vice-versa. The scheme envisages
that the assessment of a taxpayer in one city could
be conducted by a revenue official in another city.
This should bring about greater transparency and
efficiency, and it should also improve the quality of
the assessments that are churned out. Furthermore,
it should also ease the compliance burden of
taxpayers, and hopefully result in the expeditious
disposal of cases.
There will also be an additional advantage since the
scheme will optimise the time of the taxpayers/their
representatives by liberating them from multiple
visits to the tax office. On the flip side, however, the
advantage of being able to explain one’s case and
resolve any queries that are raised by the revenue
officer face-to-face will no longer be available.
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FACELESS APPEAL SCHEME
Similar to the Faceless Assessment Scheme, the
Government also notified the Faceless Appeal
Scheme in September 2020 and made it operative
with immediate effect. The architecture and
framework under the Faceless Appeal Scheme is
largely similar to that of the Faceless Assessment
Scheme. Appeals relating to international tax,
serious frauds, major tax evasion, sensitive and
search matters, and Black Money Act shall be kept
outside the purview of the Faceless Appeal Scheme.
The National Faceless Appeal Centre (‘NFAC’) being
the nodal agency will facilitate the conduct of an
e-appeal in a centralised manner. It will be assisted
by Regional Faceless Appeal Centres and Appeal
Units. The NFAC may prescribe circumstances, with
the prior approval of the Central Board of Direct
Taxes, under which personal hearing (through video
conferencing) may be granted to the appellant. Any
appeal against an order passed by NFAC shall lie
before the Income Tax Appellate Tribunal (‘ITAT’)
having jurisdiction over the jurisdictional assessing
officer of the appellant.
A crucial change in the scheme from the traditional
appeal process is the introduction of review
mechanism by another Appeal Unit. In case any
variation is suggested by such reviewing Appeal
Unit, the draft order will be subject to review by a
third Appeal Unit.
The review process should hopefully result in
improvement of the quality of appeal orders. On
the flip side, the overall time taken for adjudication
of an appeal could be greatly impacted given
multiple reviews by and coordination between
various Appeal Units.

VIVAD SE VISHWAS SCHEME
The Vivad se Vishwas Scheme provides for a
one-time opportunity to the taxpayer to resolve
tax disputes pending before various appellate
authorities/courts [i.e. Commissioner (Appeals),
Dispute Resolution Panel, ITAT, High Court or
Supreme Court] as on January 31, 2020. The
scheme also covers revision application before
the Commissioner, writ and arbitration/mediation
proceedings.

The scheme provides a window to the taxpayer
wherein it can pay a prescribed percentage of the
disputed tax/disputed interest, penalty or fee and
settle the litigation related to that particular appeal
for good. The amount payable further gets reduced
to 50 percent in the below circumstances:
•

•

Where the pending appeal is filed by the
revenue on any issue.
The taxpayer has filed an appeal before the
Commissioner (Appeals)/Dispute Resolution
Panel or the Income Tax Appellate Tribunal in
respect of which it has obtained a favourable
order from a higher forum and such order has
not been reversed.

The filings/declarations under the scheme will not
constitute a precedent going forward. The scheme
also provides for some key benefits viz waiver of
interest and penalty besides offering a permanent
settlement of the pending appeal and protection
from prosecution.
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THE ROAD AHEAD
Given the elimination of physical interaction
between taxpayer and the revenue, there is definitely
a need for taxpayers to make finer and significant
changes in the entire approach towards scrutiny
assessments and appeals. The eloquence that
taxpayers have demonstrated when representing
their case in person will now have to be exhibited
on paper. The need for robust paperwork will now
be more important than ever.
With the due dates for completion of various
proceedings being extended due to the pandemic,
the revenue is left with ample time to scrutinise
the case under the Faceless Assessment Scheme.
However, considering the interplay between
various units and the to-and-fro between them,
one will have to wait and see whether the timeline
prescribed under the current law is enough to make
an assessment which is fair to both the assessee as
well as the revenue.
Usage of data analytics and artificial intelligence
by the revenue is gaining traction to mobilize
increased information and is likely be used by the
revenue as a tool to scrutinize the accounting books
of the taxpayer. True and complete disclosure of all
relevant details at the time of filing tax returns/
assessment is therefore of paramount importance.
The dynamism with which tax laws and its
administration are evolving warrants the taxpayers
to step-up and have a more proactive and hands-

on approach. It is imperative that taxpayers are
well-prepared and have a strategy in place for
effective representation in faceless proceedings.
Taxpayers must also holistically evaluate their
direct tax litigation including undertaking a pros/
cons analysis for opting for the Vivad se Vishwas
scheme vis-à-vis litigating the same in its routine
course. Some major factors to be considered are
the cost of litigation, time and efforts taken by
the taxpayer in closing the litigation as well as
the impact on financial reporting of companies.
Taxpayers should also consider the benefit
of waiver of interest, penalty and immunity
from prosecution while analysing the above.
Despite the steps initiated in 2020, a lot more needs
to be done to ensure that tax litigation is brought
down significantly without compromising on the
efficiency of collection and fairness in administration
of tax laws. Redressal of grievances on an ongoing
basis, implementation of the taxpayer’s charter
at the ground level with time bound guidelines in
addressing taxpayers requirements like appeal
effects, rectifications etc., an ongoing mechanism
for tax payers and tax administration to settle
litigious positions in a just and fair manner at an
early stage could be few measures that one could
hope for. Given the focus of the Government on
improving the ease of doing business rankings of
India, one could be cautiously optimistic of more
structural measures in this direction.
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Taxing the digital economy: India and
beyond
INTRODUCTION
In today’s world, with technology seeping into
virtually every section of the economy, the ‘digital
economy’ is becoming intertwined with the
traditional economy such that making a clear
delineation of the digital economy is getting harder
and harder. Taxation is a very important aspect
of any economy and is no different in a digital
economy.
The changing business environment from the
traditional brick and mortar system to the modern
“digital system” has fundamentally changed the
way businesses carry out their global activities.
Enterprises can now carry out business across
different jurisdictions without maintaining and/
or having a physical presence in a particular
jurisdiction. For businesses making cross border
supplies, digitalisation can radically alter the ‘tax
take’ of a particular country.
It is not a secret anymore that the tax rules developed
to cater to the traditional ways of doing business
are not able to cope with current businesses
and structures in the context of digital economy.
Therefore, recognising the enormity of the situation
and with a view to developing a unified approach
for tackling the tax challenges posed by the digital
economy, the Organisation for Economic Cooperation and Development (‘OECD’), at the request
of the G20 Finance Ministers, launched an Action
Plan on Base Erosion and Profit Shifting (‘BEPS’) in
July 2013. Action 1 of the BEPS Action Plan called
for work to address the tax challenges of the digital
economy. The objective of the plan was to develop
a new set of standards for offering a global
roadmap to governments to collect tax revenues,
while simultaneously giving businesses the certainty
needed to invest and grow. Although various
measures10 were considered in the preparation of
BEPS’ Action 1 final report11 which was released
in October 2015, none were recommended due
to the expectation that other measures developed
as part of the BEPS project will mitigate some of
the tax challenges posed by the digital economy.
The BEPS project was followed by the OECD
Secretariat’s proposed “OECD/G20 Inclusive
Framework on BEPS on the Two-Pillar Approach
to Address the Tax Challenges Arising from the

Digitalisation of the Economy” to comprehensively
deal with the taxation of the digitalized economy12.
Earlier in October 2020, the OECD released two
blueprints providing an update of the work done so
far followed by release of public comments on the
same in December 2020. Despite the effort over
the last few years, the progress in terms of building
consensus is meagre. There is no agreement or
plan on the minimum rate of tax to be proposed
under Pillar Two. Also, there is no consensus on
the manner in which profits are to be allocated
under Pillar One. Whilst the proposed timeline for
arriving at a consensus-based solution is pushed to
mid-2021, several countries (including India) have
announced interim measures in their domestic tax
laws seeking to tax transactions arising on account
of modern-day digital commerce. The fact that
the United States has walked away from these
efforts and is not inclined to implement the current
proposals makes arriving at a consensus in the
near future extremely difficult if not impossible.
India is amongst the frontrunners and has been
strongly advocating source-based taxation with
respect to the transactions undertaken in a digital
economy. The Indian e-commerce market is
expected to grow to $200 billion by 2027 and
therefore the significance of India’s fair share of
digital tax cannot be over emphasized.

10. For instance, a new nexus in the form of a significant digital presence
test, a withholding tax on certain kinds of digital transactions and
equalisation levy
11. https://www.oecd.org/tax/beps/beps-actions/action1/
12. https://www.oecd.org/tax/beps/statement-by-the-oecd-g20inclusive-framework-on-beps-january-2020.pdf
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India is amongst the frontrunners and has been strongly advocating source-based taxation with respect
to the transactions undertaken in a digital economy. The Indian e-commerce market is expected to grow
to $200 billion by 202713 and therefore the significance of India’s fair share of digital tax cannot be over
emphasized.

India
e-commerce
market expected
to grow to USS
200 billion by
2027

Currently there
are 1-1.2 million
transactions
per day in
e-commerce
retailing

Innumerable
small and large
e-commerce
companies
selling provisions
and food items
like Grofers, Bigbasket, etc.

As an early starter, India picked up on issues
specific to the e-commerce industry way back
in 2001 and set up a High Powered Committee
(‘HPC’) constituted by the Central Board of Direct
Taxes (‘CBDT’). The HPC submitted its report on
“Taxation and E-Commerce” in September 2001.
The report considered and contemplated upon the
need for introducing a separate tax regime for
e-commerce transactions. However, based on the
principle of ‘neutrality’, the HPC maintained that
the existing laws back then were sufficient to tax
e-commerce transactions and no separate regime
for the taxation of e-commerce transactions was
required.

Electronics is
currently the
largest segment
in e-commerce
in india with
a share of 47
per cent and is
expected to grow
at a CAGR of 43
per cent by 2020

The apparel
segment has the
second highest
share of 31
per cent in the
e-commerce
retail industry

With the increase in
awareness about the
benefits of online
trading, there has
been a significant
rise in investment
in e-commerce
business. Hand
in hand wish
offline trading,
many established
businesses, e.g.
Shoppers Stop or
Lifestyle, have setup
online transaction
channels

More recently, considering the potential of the
digital economy and to address the challenges in
terms of taxation of digital transactions, in February
2016, a Report of the Committee (appointed by
CBDT) on Taxation of E-Commerce was published.
Several issues were analysed by the Committee in
detail; for example, the current status of the Digital
Economy and future growth, tax challenges from
Digital Economy, issues related to value of data
and user activity in multidimensional business
models, options to address broader tax challenges
of Digital Economy in the Indian context and its
recommendations.

13. https://www.cnbctv18.com/retail/ecommerce-sector-to-touch-200billion-by-2027-now-morgan-stanley-2331681.htm
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The Committee in its Report in consonance with
BEPS Action item 1 - Addressing the Tax Challenges
of the Digital Economy’ considered three options
to address broader tax challenges posed by the
Digital Economy:
•

•
•

new nexus based on significant economic
presence
withholding tax on digital transactions
equalisation levy

After analysing the options in detail, the Committee
recommended that the only option that appeared
to be feasible and could be resorted to, without
violating the obligations under a Double Taxation
Avoidance Agreement, was an ‘Equalisation Levy’
which was introduced vide Finance Act, 2016
(discussed in more detail later).
It would not be out of place to mention that, over
the years, India has made significant changes
to its domestic tax law in order to ensure that it
receives its fair share of tax with respect to the
digital economy. Some of the key changes include

the amendment to the definition of royalty in
2012, the introduction of the equalisation levy
in 2016 (restricted only to online advertisement
services and provision of digital advertising space),
introduction of Goods and Services Tax in 2017, the
amendment to the definition of business connection
to include a ‘significant economic presence’ in
2018, introduction of withholding tax on domestic
e-commerce transactions in 2020, and expanding
the scope of equalisation levy to include nonresident e-commerce operators within its ambit.
The aforementioned measures proposed by the
OECD/UN and the unilateral measures taken by
India are discussed in brief below:

Measures proposed by OECD/UN
Two-Pillar approach of OECD:
After much deliberation and public consultation, the
OECD has narrowed down to two broad solutions
which have been termed as Pillar One and Pillar
Two.

Pillar 1: Re-allocation of taxing rights

Pillar 2: Global anti-base erosion mechanism

Offers to revolutionise the way global profits are allocated
between countries. The proposal is to allocate global profits
based on the location of customers, even if products or
services are offered remotely.

Proposes an effective minimum corporate tax rate that every
multinational has to pay, regardless of where they operate
from. This would lead to countries being able to collect taxes
up to the minimum rate so agreed from the corporate if they
are at using tax havens to keep their total tax low.

The aforesaid approaches are expected to act as
a disincentive for “profit shifting”. As per OECD,
the two pillars could, together, end up raising an
additional USD 100 billion in corporate taxes.

in the UN Model Double Taxation Convention. The
final text of the Article and the commentary would
be decided in the meeting of the UN Committee in
April 2021. Under this Article, it is proposed to give
taxing rights to the source country to tax income
from rendering of “automated digital services” by
a resident of another country. It provides an option
to apply the tax rate on a gross or net basis. The tax
rate would be decided basis bilateral negotiations
between the countries.

Insertion of Article 12B to the UN Model Double
Taxation Convention:
A new ‘Article 12B – Income from Automated
Digital Services’ has been proposed to be inserted
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Key unilateral measures implemented by India
Significant economic presence:
The concept of ‘significant economic presence’ was
introduced in the Indian tax laws as an inclusion to
the definition of ‘business connection’ through which
the business income of non-residents is taxed in
India. The term was defined to include transactions
in respect of goods and services carried out by the
non-resident in India with a resident subject to the
prescribed threshold. It also includes the income
from soliciting of business activities and engaging in
interaction with specified number of users in India.
However, these provisions were deferred to April
1, 2021, on account of OECD’s ongoing work and
efforts to reach a global consensus. However, given
that the consensus is unlikely to be reached anytime
soon, these provisions will come into play from
April 1, 2021. Also as regards its implementation,
the thresholds have yet to be prescribed.
Equalisation levy14:
As aforementioned, the provisions of equalisation
levy introduced by India in 2016 were restricted
in its applicability only to online advertisements
and provision of digital advertising space. Recently,
India expanded the scope of equalisation levy to
include non-resident e-commerce operators within
its ambit. As per the expanded provisions, with
effect from April 1, 2020, consideration received or
receivable by a non-resident e-commerce operator
from e-commerce supply or services is liable to
equalisation levy at the rate of 2%.
The scope and coverage including the definitions of
e-commerce operator and e-commerce supply or
services are very wide and can have potentially farreaching implications for transactions which may
not be regarded to be in the nature of e-commerce

as understood in common parlance. This levy can
potentially include not only e-commerce retailers/
marketplace operators but also businesses which
operate under the brick-and-mortar model with
a fair degree of digitisation; thereby making it
extremely important for businesses to analyse
and assess the impact of this levy on their busines
models
Withholding tax on domestic e-commerce
transactions:
The provisions of domestic tax laws are also
amended w.e.f. October 1, 2020 so as to levy
a 1% withholding tax on domestic e-commerce
transactions. The law casts e-commerce operators
with the liability to deduct tax at 1% on credit or
payment made to e-commerce participants for
sale of goods or provision of service facilitated by
such e-commerce operator through its digital or
electronic facility or platform.

CONCLUDING REMARKS
Global consensus on taxing digitalised companies
appears to be a distant dream now. Even if
an agreement or consensus is reached, its
implementation would be a bigger task. Multilateral
instruments would have to be finalised. Minimum
rates have to be agreed upon. Most countries will
have to amend their domestic tax laws to enable
implementation. In the meantime, the search for the
holy grail of consensus will continue in an imperfect
world with unilateral tax measures.

14. Click here to read our detailed publication on this subject
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Multilateral Instrument - Paradigm shift in
existing treaty network
Tax treaties represent an important aspect of the
international tax law of many countries. Over
3,000 bilateral income tax treaties are currently
in force, and the number is steadily growing.
There have historically been very few multi-lateral
income tax treaties (one example is the Multilateral
Convention on Mutual Administrative Assistance in
Tax Matters). With the globalization and growth
of digital technology in recent times, the gaps and
frictions among different countries’ tax systems
have been exacerbated, paving the way for the
Base Erosion and Profit Shifting (‘BEPS’) project
by the Organization for Economic Co-operation
and Development (‘OECD’) in 2012. Realizing
the near superhuman efforts which would go into
re-negotiating the 3000 odd tax treaties, OECD
provided for a unique Multilateral Tax Convention a single instrument by which countries will be able
to amend up to 3,000 bilateral treaties. It includes
clauses which relate to the BEPS minimum standards
on treaty abuse and dispute resolution, as well as
other opt-in/opt-out provisions and others that
provide multiple options to address BEPS.

RELEVANCE OF RESERVATIONS
AND NOTIFICATIONS
The MLI contains several provisions that provide
flexibility to countries. This flexibility comes in the
following forms:
•

•

•

At present, several jurisdictions including India15
have signed the Multilateral Instrument (‘MLI’) and
have submitted a list of their tax treaties in force,
designated as ‘Covered Tax Agreements’ (‘CTA’),
which are amended through the MLI. Together with
the list of CTAs, the signatories have also submitted
a list of their reservations and notifications in
respect of the various provisions of the MLI.
MLI provisions apply and sit along with existing
treaty network and hence complement each
other. Therefore, while analysing cross-border
transactions or business arrangements, it is now
imperative to examine the MLI provisions and their
applicability to the Tax treaty concerned.

•

A country may choose not to become a
signatory to the MLI. In this case, none of its
bilateral treaties will be modified.
Having signed on to the MLI, countries have
the flexibility to choose their bilateral treaties to
which the Convention is to apply. This is to be
done by making a notification to the Secretary
General of the OECD, i.e. the Depositary. The
Multilateral Convention will apply to modify a
treaty, only if both parties to the treaty have
notified the treaty under this provision.
The MLI also contemplates opt-outs in respect
of certain provisions. However, where a
provision reflects a ‘minimum standard’,
opting out is generally not possible unless the
country’s treaties already meet those minimum
standards (e.g. modification to the ‘preamble’
to a bilateral treaty that it is not intended to
facilitate double non-taxation is a minimum
standard, and cannot be opted out unless the
existing treaty preamble already contains such
language). However, where a provision does
not reflect a minimum standard, a country has
the flexibility to opt-out entirely by making
a reservation (e.g. the provision relating to
treaty benefits for transparent entities is not a
minimum standard and thus, countries are free
to opt out entirely).
Where the MLI has several alternative ways
to meet a minimum standard, countries may
choose to adopt any of them. Similarly, certain
provisions (such as the binding arbitration
provision) are optional and will apply only if
the parties to a bilateral treaty affirmatively
choose to apply them.

15. Notification no. 57/2019 dated 9 August 2019
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STEPS TO CHECK APPLICABILITY OF MLI PROVISIONS TO AN EXISTING
TREATY

Verify whether MLI has
entered into force

Verify whether the tax
treaty is a CTA16

Identify which MLI
provisions apply

IMPACT OF INDIA’S
RESERVATIONS AND
NOTIFICATIONS – A BRIEF
OVERVIEW
Many of India’s important treaty partners have
signed the Multilateral Convention. These include
the United Kingdom, Canada, Australia, Belgium,
Finland, France, Germany, Cyprus, Singapore,
Netherlands, Luxembourg, Japan, South Africa
and Ireland. Key countries that have so far not
signed the Multilateral Convention include the
United States, Brazil, Thailand, etc. The Convention
itself continues to remain open for signatures and
more countries are expected to sign it in the coming
months. India’s provisional list of CTAs covers its
treaties with 93 countries, which represent virtually
all its Comprehensive tax treaties. Since the
Multilateral Convention does not apply to Limited
treaties dealing with shipping, air transport or
social security, such treaties are not covered in
India’s list.
Most of India’s important treaty partners have
also provisionally notified their treaties with
India as CTAs. These include Cyprus, Singapore,
Netherlands, Australia, Luxembourg, United

Identify which existing
provisions are modified

Verify if the MLI
provisions have effect

Kingdom, Sweden, Canada, France, Ireland
and Japan. Thus, subject to the notifications,
reservations and options discussed below, the
provisions of India’s treaties with these countries
will stand modified by the Multilateral Convention.
Mauritius has not notified its treaty with India as
a CTA17. However, for tax treaties which are not
covered by the Multilateral Convention, Mauritius
has expressed its commitment to implement BEPS
minimum standards post discussion with treaty
partners. Thus, it will be interesting to see if there
are any further changes to the India-Mauritius
Tax Treaty on the anvil. Similarly, Germany has
not notified its treaty with India in its list of CTAs,
thereby implying that the Multilateral Convention
will not affect India’s existing treaty with Germany.

16. As aforementioned, CTA means an agreement for the avoidance
of double taxation with respect to taxes on income that is in force
between two or more parties and/or jurisdictions with respect to
which each such Party has notified to the Depository as a listed
agreement under the MLI.
17. Apart from Mauritius, countries such as China, Germany, Oman,
Switzerland and Hong Kong have not notified India’s Tax Treaty as
a CTA. Therefore, India’s tax treaties with these countries will not be
impacted by the MLI. Further, the United States of America is not a
signatory to the MLI therefore US tax treaties with its treaty partners
(including India) are also not impacted by the MLI.
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KEY MLI PROVISIONS AFFECTING
INDIAN TAX TREATY NETWORK
Anti-treaty abuse provisions
Anti-treaty abuse provisions are part of minimum
standard of MLI. Article 6 of MLI mandates each
signatory country to provide in its preamble of the
tax treaty to state that the treaty intends to eliminate
double taxation, without creating opportunities
for non-taxation or reduced taxation through tax
evasion or avoidance (including through treatyshopping arrangements aimed at obtaining reliefs
provided in the Agreement for the indirect benefit
of residents of third jurisdictions).
Furthermore, MLI envisages there approaches in
bilateral treaties to curb treaty abuse:
–
–

–

Principal Purposes Test (‘PPT’); or
PPT along with Simplified Limitation of Benefits
(‘SLOB’) clause or Detailed Limitation of Benefits
clause; or
Detailed LOB clause along with anti-conduit
arrangement.

India has adopted PPT as interim measure and
expressed its intention to adopt a Limitation of
Benefit provision.
The PPT states that benefits under a treaty will not be
available in respect of an item of income or capital
if it is reasonable to conclude, having regard to
all relevant facts and circumstances, that obtaining
that benefit was one of the principal purposes
of any arrangement or transaction that resulted
directly or indirectly in that benefit. However, the
benefit will be available if it can be established that
granting that benefit in these circumstances would
be in accordance with the object and purpose of
the relevant provisions of the treaty.
Artificial avoidance of Permanent Establishment
Permanent Establishment (‘PE’) is touchstone to tax
business profits in source country. MLI provides for
following measures to counter artificial avoidance
of PE18.

–

–

–

Commissionaire arrangements would constitute
PE under MLI regime.
In order to determine the time threshold for
constitution of a PE in respect of building site,
construction, installation or assembly project,
time spent by related parties will also be taken
into consideration.
Currently, tax treaties provide for a PE
exemption in respect of specified activities
(viz, fixed place maintained only for storage,
display, processing, purchase of goods, etc.).
To ensure that PE exemption is not available
to the businesses for which such activities
constitutes core activities, MLI provides that
specified activities as aforementioned would be
eligible for PE exemption, only if such activities
are preparatory or auxiliary in nature in the
overall business model of the foreign enterprise.

Dual resident entities
This provision is intended to modify the tiebreaker test under treaties for persons other than
individuals. It provides that in cases where a
person is a resident of more than one Contracting
State, it’s residency shall be determined by means
of mutual agreement of the Competent Authorities
of both countries. In such cases, the Competent
Authorities shall have regard to the place of
effective management, the place of incorporation or
other relevant factors. More importantly, it provides
that in the absence of any agreement between
the competent authorities, the dual-resident entity
shall not be entitled to any relief or exemption from
tax under the bilateral treaty, except as agreed
by the competent authorities. India has not made
any reservation in respect of this Article. Hence,
its applicability to India’s treaties will depend on
whether its treaty partners have chosen to accept
this Article or to exclude its applicability altogether.
Based the matching concept, India’s tax treaties
with Netherlands, Australia, Ireland, Japan, United
Kingdom, etc. stand modified to this extent.

18. Article 12 to 15 of MLI
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IMPORTANT DEVELOPMENTS IN 2020
Effective April 1, 2020, the provisions of the MLI would apply to various Tax Treaties entered into by India.
Below is the list of countries whose treaties with India will be impacted by the MLI from April 1, 2020:

Canada

Norway Finland
Iceland
Denmark
United Kingdom
Latvia Lithuania
Ireland
Poland
Netherlands
Belgium
France
Austria Ukraine
Slovenia
Georgia
Malta Serbia
Israel UAE
Qatar

Japan

Singapore

Australia
New Zealand

Furthermore, given the completion of internal procedures and depositing the instrument for ratification with
the OECD, from an India perspective, the following tax treaties are expected to be impacted by the MLI
beginning from April 1, 2021:

Russia

Portugal

Czech Republic
Kazakhstan
Albania
Cyprus
Jordan
Egypt Saudi Arabia

Korea

Indonesia
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Thus, as far as transactions with residents of the
aforementioned countries are concerned, the
provisions of the tax treaty as well as the MLI ought to
be read in tandem. Therefore, for instance, incometax will have to be withheld in respect of payments
made to overseas parties / residents of certain
countries in accordance with the provisions of the
MLI read along with the Tax Treaty. For example, in
respect of payments made to non-residents, it is now
essential for the recipient / payee to satisfy the PPT
under the MLI regime to obtain a Tax Treaty benefit.
Given the subjective criteria of PPT (as discussed
above), it is advisable (wherever feasible) that in
addition to the no PE declaration, the Company
also obtains a declaration from its non-resident
vendors / payees that they are entitled to claim the
benefits of the Tax Treaty as modified by/ read with
the MLI (more specifically the PPT clause) and that
any loss/ tax cost arising to the payer on denial
of Tax Treaty benefit to such non-resident shall be
borne by / indemnified by that party.
Apart from the PPT clause, there could be various
other factors that could influence the taxability of
a transaction and the above Tax Treaties will have
to by read along with the MLI. Therefore, one will
need to consider the provisions of the MLI (eg.
simplified/ detailed Limitation of benefits provision,
expanded scope of Agency PE, etc.) read along
with the Tax Treaty while analysing cross-border
transactions / business arrangements.

TAKEAWAYS
The sheer number of countries involved, and
the interplay between the various reservations
made and options exercised by various countries
makes the practical application of the Multilateral
Convention a complex and highly involved task.
While India’s approach to the Convention has
largely been on expected lines, some key takeaways
are set out below:
•

India has not adopted a selective approach for
applying the Convention to its treaty network.
Virtually all of India’s comprehensive treaties

•

•

•

are likely to affected by the Multilateral
Convention, albeit in varying degrees.
Some beneficial provisions such as those that
enable treaty access to fiscally transparent
entities have not been accepted by India.
India has opted for a simplified LOB clause as
the basis for limiting treaty abuse. However,
very few of its key treaty partners seem to
prefer this approach. As a result, the subjective
PPT is likely to be more widely applicable in
India’s treaties.
On treaty abuse provisions relating to
Commissionaire structures, activity exemptions
for Permanent establishments status, splitting up
etc., many of India’s important treaty partners
have opted to exclude the application of these
provisions. This could limit any benefit that
India would have expected to gain as a result
of applicability of these provisions.

The signing of the Multilateral Convention marks the
beginning of a new era, not only in the evolution
of global tax policy, but also at a practical level
for taxpayers and advisors alike. Applying a treaty
will no longer be a simple exercise involving a
quick reference to a rate chart. It will become a
complex exercise that involves identifying:
•

•

•

Whether both countries are signatories to the
Multilateral Convention.
Whether the treaty is a CTA (i.e., whether it has
been notified by both countries).
What the reservations and options exercised by
each of the countries are, and how the interplay
between these choices will modify the treaty in
question.

When viewed in the context of other far-reaching
changes in the Indian framework that affect cross
border activity such as the General Anti-Avoidance
Rule, thin capitalization and secondary adjustments,
the impact of the Multilateral Convention in India
could be significant.
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Landmark income tax rulings of 2020 and
potential impact on businesses
By most measures, 2020 was also a year of
landmark developments at the Indian judiciary.
The Courts/Tribunals had an occasion to deal
with several path breaking cases spanning across
numerous significant and interesting issues. Several
cases, each significant in its own right, were
decided and the principles emerging from them will
undoubtedly have a far-reaching impact on India’s
tax jurisprudence in the coming years. We pick
here a few decisions, amongst many, that would
occupy minds of taxpayers in 2021 and much
beyond.

SUPREME COURT DECISION IN
THE CASE OF PILCOM
Can a payer rely on the provisions of a Tax Treaty
to determine his TDS obligation on payment to
non-residents? In this regard, the judgement of
the Supreme Court (‘SC’) in the case of PILCOM
rendered earlier this year created quite a stir. The
ruling was rendered in the context of payment
made to a non-resident sportsman covered under
section 194E. Section 194E prescribes a flat rate
of 20% (10% till 30.6.2012) for the TDS. The
SC clearly held in the facts of this case that the
obligation to deduct taxes while making remittance
to a non-resident under section 194E is not affected
by the Tax Treaty. The SC has further held that in
the case that the exigibility to tax is disputed by
the deductee on account of a Tax Treaty, the same
will be refunded to him (presumably once a claim
for the same is made by the deductee in its tax
return). However, it is not for the payer to raise this
contention by relying on the Tax Treaty.
At first blush it created quite a stir i.e. does this
mean that each and every payment made to a
non-resident requires deduction of tax at source
as per the rates prescribed under the domestic tax
law irrespective of beneficial provisions of the Tax
Treaty? On a proper analysis of the SC decision,
the answer will largely depend on the applicable
provision/section under which taxes are sought
to be withheld. For taxes which are sought to be
withheld under section 195 of the Income-Tax Act,
1961 (‘Act’), the rate prescribed in the Tax Treaty
will override the rate prescribed under the domestic

tax law, as section 195 requires a payer to deduct
taxes at the ‘rates in force’. The expression ‘rates
in force’ is defined to include rate prescribed under
a Tax Treaty. Furthermore, section 195 applies only
if the sum is chargeable to tax.19 Therefore, the SC
decision should not apply to payments covered
under section 195 of the Act.
However, a difficulty could arise in respect of
payments to non-resident which are not covered
under section 195 of the Act E.g. section 194LC,
section 196D, section 194LD, et al. prescribe a flat
rate of withholding tax without any reference to 		
‘rates in force’. Also, section 195 excludes these
sections from within its scope. In such cases, the
prevailing doubt on whether beneficial tax treaty
rates could override the rate prescribed under these
sections got sealed against the assessee.
In respect of payments covered under section
194LC many tax treaties exempt certain named
multilateral institutions from taxation in the source
country. In most such cases the interest payments
are to be paid net of withholding taxes and the
recipient may not be willing to file tax returns and
claim a refund. The payers would need to evolve
alternative approaches to deal with the situations.
One may argue that withholding tax provisions
should not apply in absence of a ‘charge’ on the
income (which is relieved by the DTAA) under
section 4 and section 5 read with section 90(2) of
the Act. Reliance may also be placed on section
204(iii) of the Act which fastens the responsibility
on the payer only for sums which are chargeable
to tax. However, in absence of enabling provisions
for the deductor to access tax treaty and ratio laid
down by the SC, this proposition can be highly
prone to litigation. In case net of tax contracts
wherein the tax cost is to be borne by the Indian
deductor, the following options can be explored:
a. Obtaining a certificate under section 197 or an
order under section 195(2) of the Act, wherever
applicable.
b. Possibility of obtaining a certificate under
section 162(2) for non-195 payments.

19. This proposition is also supported by the SC in cases of GE India
Technology, Eli Lilly & Co and Vodafone International Holdings.
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c. Obtaining a ruling from the Authority for
Advance Rulings.
d. Filing of tax return in India by the payer in
capacity of a representative assessee and
claiming refund of taxes.
e. Filing a tax return in India by the non-resident
and claiming refund of taxes withheld.
A suitable amendment or clarification from the
government is highly called for.

BOMBAY HIGH COURT IN THE
CASE OF SESA GOA LIMITED
The issue before the Bombay High Court was
whether ‘Education Cess’ and ‘Higher and
Secondary Education Cess’ (collectively referred to
as ‘cess’) can be claimed as a deduction for tax
purposes.
Section 40(a)(ii) of the Act denies deduction in
respect of any sum paid on account of any rate or
tax. As held in this ruling, the payment of ‘cess’ is
not covered within scope of section 40(a)(ii). The
Bombay High Court held that even though “cess”
may be collected as a part of income tax, that does
not change the character of such “cess”, as ‘rate’
or ‘tax’. The High Court analysed the legislative
history of Section 40(a)(ii) and relied upon CBDT
circular no. F. No. 91/58/66-ITJ(19), dated 18
May 1967 which specifically allows deduction in
respect of ‘cess’.
The Bombay High decision affirms Rajasthan High
Court ruling in case of Chambal Fertilisers and
Chemicals Ltd. v. CIT, in which the Rajasthan High
Court allowed deduction of cess. The decision
could be relied upon to make an additional claim
during assessment or appellate proceedings. While
both the High Courts have allowed deduction in
respect of ‘cess’, the rulings do not extensively deal
with 2 aspects, firstly the issue of whether education
cess and higher and secondary education cess are
in the nature of ‘surcharge’ or ‘cess’. Secondly,
in order to claim a deduction under the Act, the
transaction should primarily satisfy two conditions;
viz, it should be allowable as deduction under the

provisions of the Act and it should not have been
specifically disallowed under the Act. Whilst the
Courts have held that cess is not disallowable under
section 40(a)(ii), they have not gone into whether
payment of cess could be treated as an ‘expense’
laid out or expended wholly and exclusively for the
purposes of the business or profession deductible
under section 37. Whether deduction should also
be available in respect of cess paid in respect of
MAT liability under section 115JB or in respect of
Dividend Distribution Tax (DDT) could be offshoots
which the assesses may want to consider.

SUPREME COURT IN THE CASE OF
VODAFONE IDEA LIMITED
This decision of the SC deals with the powers of
the Assessing Officer (‘AO’) to withhold income tax
refunds. A large number of tax payers are in queue
before the tax department seeking refunds either in
respect of returns filed or in consequence of appeal
effects.
The law governing the powers of the AO to
withhold income tax refunds can be divided into
two periods: provisions20 applicable until AY 201617 and the revised provisions21 applicable from AY
2017-18. As far as the period until AY 2016-17
is concerned, the SC has held that where scrutiny
notice is issued, it shall not be necessary for the AO
to grant refunds.
As far as the new law effective from AY 2017-18 is
concerned, the AO has the powers to withhold the
refund until the assessment is completed only if they
are of the opinion that grant of refund is likely to
adversely affect the Revenue. The law requires the
AO to record their reasons in writing in this regard
and obtain a prior approval from the Principal
Commissioner or Commissioner. In this regard,
the SC has not expressed any view on what can
be considered as “adversely affect the Revenue”
which is a pre-requisite for the AO to withhold
refund. Interestingly, shortly after the proposal to
20. Section 143(1D) of the Act
21. Section 241A of the Act

Year in Review 2020

introduce this new provision was tabled in 2017,
the then CBDT Chairman had clarified vide media
reports that the refunds will not be withheld simply
because the case was selected for scrutiny and that
the same would be withheld only under exceptional
circumstances. Under the erstwhile provisions,
several High Courts have ruled that mere pendency
of some proceedings does not adversely affect
the interest of the Revenue. Therefore, taxpayers
having large refunds may need to evaluate the
situation carefully based on the facts of their case.
Furthermore, it may be noted that due to the current
pandemic situation, the Department is operating
at a limited capacity with the Revenue authorities
having restricted access to their systems from home.
The Revenue is sitting on a huge pile of undisbursed
refunds and given the tight fiscal space it is unlikely
that these will be automatically processed lest the
taxpayers knock on the doors of the authorities
with an appropriate plan in place. Taxpayers with
pending refunds may want to consider engaging
in meaningful discussion with the Revenue for a
quick disbursal of refunds which will definitely help
in easing the burden on cash flows in these difficult
times.

DELHI TAX TRIBUNAL IN THE CASE
OF GIESECKE & DEVRIENT (INDIA)
PVT LTD
In the context of erstwhile Dividend Distribution Tax
(‘DDT’) regime, there appears to a compelling case
to argue that the DDT rate should be capped to a
lower tax treaty rate in respect of dividends paid to
non-resident shareholders. The DDT was payable
20.56% of the dividends distributed. Under the tax
treaty, in many instances the right of the source
country to tax the dividends is capped at much
lower rates. There are now few instances of Tax
Tribunal admitting such claims by way of additional
grounds. Recently, the Delhi Tax Tribunal delivered
a ground-breaking positive judgment in the case of
Giesecke & Devrient (India) Pvt Ltd. The judgment
held that DDT on dividends distributed to foreign
shareholders would be circumscribed by the tax
rate mentioned in the Tax Treaty applicable to the
foreign shareholders.

The ruling of the Tax Tribunal is the first ruling
that has ruled on the merits of the issue (i.e.
whether DDT on dividends distributed to foreign
shareholders should be circumscribed by the tax
rate mentioned in the Tax Treaty). The ruling will
now pave the way for several Indian companies
with significant foreign parentage (with Tax Treaty
benefits) to make claims for refunds of excess DDT
paid over the years over and above the applicable
tax treaty rates.
However, before making the claim for the refund
of DDT, the Indian company will need to determine
the strategy with respect to the forum before which
the claim should be made. Also, the mode through
which the claim for the DDT refund should be made
would need to be evaluated based on the facts of
each case and certain recent amendments with
respect to the form/manner of making the claim of
refund of taxes.
The Tax Tribunal’s ruling is not likely to be the
final word on the matter and the Indian Revenue
authorities are likely to contest it before Higher
Courts. In the meantime, the Indian companies
that are assessing whether to make a refund claim
should do so after careful evaluation of the facts.
Matters to examine include the applicability of
the Most Favoured Nation (‘MFN’) clause in the
relevant Tax Treaty, the years for which the claim
can be made and the mode/manner of making the
claim.

AUTHORITY FOR ADVANCE
RULINGS (‘AAR’) IN THE CASE OF
TIGER GLOBAL INTERNATIONAL III
HOLDINGS
A claim for tax treaty benefits, especially under
the India-Mauritius tax treaty, has always been a
fiercely contested issue. The Pandora’s box seems
to have been reopened with the recent ruling by
the AAR in the case of Tiger Global International
III Holdings denying capital gains exemption under
India-Mauritius tax treaty in respect of indirect
transfer of Indian companies.
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implicitly conceding that indirect transfer was not
taxable in India on account of the treaty? However,
the interpretation put forth by the AAR will retrigger
a discussion on taxability of indirect transfers.

The AAR denied the treaty relief to Mauritius
companies which sold shares of a Singapore
Company (which in turn had made investments
into Indian companies). The AAR, having looked
at the entire ownership structure, control and
management aspects, the banking authorisation
matrix, underlying investments into Indian
companies appears to have concluded that the
arrangement was prima facie designed for tax
avoidance and the investment was made through
Mauritius only to avail capital gains tax exemption
under the India-Mauritius tax treaty. It further
concluded that India-Mauritius tax treaty did not
intend to exempt indirect transfers and was meant
to exempt only transfers involving direct sale of
Indian companies.

Though the decision of the AAR is pronounced in
the peculiar facts of the case and would be binding
only on the applicant and the income tax authorities,
it would have a persuasive value and far-reaching
impact on the approach which the tax office may
now seek to adopt.

The AAR ruled that the real control and management
of the Mauritius companies was not with the
Board of Directors but with Mr X (a US resident
and Director of immediate and ultimate holding
companies) who in spite of not being a Director of
Mauritius companies had the authority to operate
the bank account and control transactions above
certain monetary threshold. However, AAR has not
appreciated the fact that merely because a person is
designated as an authorised signatory for banking
purposes, it cannot be said that such a person has
control over the funds/control over the company.
The AAR has perhaps also not appreciated the
difference between authorising/operating banking
accounts and the decision-making authority - the
former (i.e. authority to operate bank account)
being an administrative function while the latter (i.e.
decision making) being a management function.

SUPREME COURT IN THE CASE OF
SAMSUNG HEAVY INDUSTRIES
CO LTD

The AAR further held the India-Mauritius tax treaty
to be inapplicable to indirect transfers - its reliance
on the 1994 CBDT Circular, preamble of tax treaty,
and the grandfathering provisions as provided in
the amended India-Mauritius Tax Treaty appears to
be misplaced. It may not be correct to state that
treaties never intended to exempt indirect transfers
and a simple literal interpretation of the tax treaty
should have laid the matter to rest. Furthermore,
several judicial pronouncements in the past have
upheld the eligibility to claim tax treaty exemption
in respect of indirect transfers. Interestingly the
Revenue appears to have contended before the
AAR that Mauritius entities were set up to take
advantage of India-Mauritius tax treaty - thereby

The availability of treaty benefits will assume
significant importance in the days to come given
that the Multilateral Instrument (which encompasses
the Principal Purpose Test, beneficial ownership
test, etc.) is already in force. Whilst the tax law
continues to evolve and the saga of availability of
treaty benefit continues, businesses will need to
constantly reassess their holding structures in order
to assess impact, identify risks, explore planning
opportunities, and meet their obligations.

In this case, the SC was concerned with the issue of
whether activities of the Indian Project Office (‘PO’)
constitutes a Permanent Establishment (‘PE’) of
Samsung in India. The SC also examined whether
income from offshore activities can be subjected to
tax in India.
Samsung, along with another Indian company,
was awarded a turnkey contract by ONGC for
carrying out work of surveys, design, engineering,
procurement,
fabrication,
installation
and
modification at existing facilities and start-up
and commissioning of entire facilities covered
under Vasai East Development Project (hereinafter
referred to as the ‘Project’).
Thereafter, Samsung established a PO in Mumbai to
act as a communication channel between itself and
ONGC in relation to the Project. The PO admittedly
had only two employees and it did not incur any
expenditure in relation to execution of contract in
the subject year.
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The PO also filed its return of income in India
declaring a loss. Income from offshore operations
(i.e.
pre-engineering,
survey,
engineering,
procurement and fabrication activities) was not
offered to tax in India. The AO attributed 25% of
the offshore gross profits to the income of the PO
in India, inter-alia, on the premise that the project
was a single indivisible turnkey contract which is to
be completed only in India and therefore the profits
arising therefrom should be taxable in India.
The SC held that the PO does not constitute a PE
as per Article 5(1) of the India-Korea DTAA and
therefore no profits can be made attributable to tax
in India. The SC further held that the profits of the
foreign enterprise are taxable in India only where
the said enterprise carries on its “core business”
through a PE in India.
In the facts of the present case, the SC further held
that the PO cannot be said to be a place from where
core business activities are carried on and it is solely
an auxiliary office for liaising between the assessee
and ONGC. The activities of the PO thus qualify for
PE exclusion since it is carrying out only ‘auxiliary’
activities as envisaged in Article 5(4)(e) of the IndiaKorea DTAA. Contemporaneous documentation in
the form of board resolutions, application to RBI
for opening of the PO etc. indicated that the PO
was established merely to coordinate and execute
delivery documents in connection with the Project
and was not involved in the execution of the entire
Project in itself.

that in absence of a PE, the SC did not adjudicate
on the issue of profit attribution.
The decision will be largely helpful for MNCs
who have established offices in India for carrying
out back-office functions or liaison offices for the
period their projects are ongoing in India. Needless
to mention that it would indeed be a fact specific
exercise. The SC decision will also be helpful in
the MLI era if it can be demonstrated that all the
activities carried out in India are preparatory or
auxiliary in nature.

SUPREME COURT IN THE CASE OF
U.A.E. EXCHANGE CENTRE
Existence of Permanent Establishment (‘PE’) is an
elementary constituent to levy taxes on business
profits in source country. The OECD model and
UN model convention carves out ‘Preparatory
and Auxiliary’ activities undertaken in the source
country from the ambit of PE (‘PE exemption’). The
issue whether the activities undertaken by a Liaison
Office (‘LO’) in India constitute ‘Preparatory and
Auxiliary’ activities and therefore eligible for PE
exemption has been a vexed issue.
In the given case, the taxpayer, engaged in the
business of offering remittance services from UAE
to India, was having a LO in India. The taxpayer
would collect monies overseas from the customers
to be sent to the beneficiaries of such customers
in India. LO would download particulars of
remittances from UAE to India through electronic
media, undertake printing of cheques or drafts, and
courier the same to the beneficiaries in India. The
Revenue held that the activities undertaken by LO
are not in the nature of preparatory and auxiliary
and thus denied the PE exemption to the LO.

The decision confirms the long-standing view that
for determining the existence of PE, there must
a functional and factual analysis of each of the
activities undertaken by the establishment. Business
profits of a non-resident can be attributed in India
only when such a non-resident has a fixed place
in India and the non-resident wholly or partly
carries on its core business through such PE in The Supreme Court observed that for determining
India. Activities like in the instant case, wherein whether an activity is preparatory and auxiliary in
the PO had two employees who had no knowledge nature, a functional test of the activity would need
about the business and were merely acting as a
to be undertaken. The Court held that the terms
communication channel between ONGC and ‘Preparatory’ and ‘Auxiliary’ need to be understood
the Assessee cannot be considered as business as used in common parlance. The Supreme Court
activities so as to attribute profits to such PO. Lastly, observed that as per the RBI approvals, LOs were
such activities being auxiliary in nature ought to be
permitted to carry on only limited activities in
excluded from the PE definition. It may be noted
India. Given the onerous restrictions placed on the
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activities of the LOs, the Supreme Court held that
the activities of the LOs could only be considered
as preparatory and auxiliary in nature as they
are merely aiding or supporting the main activity
and hence such support activities does not result in
creation of a PE in India.
The Supreme Court ruling is a welcome ruling
bringing clarity on the taxability of business
activities undertaken by LOs in India. The Supreme
Court ruling lays down important guidelines that
where the activities of an LO are restricted to the
approvals granted by RBI, such activities should
qualify as preparatory and auxiliary in nature and
should not constitute a PE. However, determination
of the question as to whether any activity qualifies
as preparatory and auxiliary in nature would
depend upon facts of each case and nature of
business carried on by the foreign enterprise.

RULINGS BY THE PERMANENT
COURT OF ARBITRATION AT THE
HAGUE - INDIRECT TRANSFER
SITUATIONS IN CASE OF
VODAFONE AND CAIRN ENERGY
PLC
The Vodafone issue on indirect transfer is perhaps
one of the most leading tax controversies in India
and has garnered attention from investors all
across the globe.
The primary question of law in this case was
whether gains made by Hutchison on sale of an
Indian telecom network to Vodafone through an
offshore share transfer deal (indirect transfer) was
taxable in India or not and whether Vodafone had
any consequential obligation to withhold Indian
taxes on payment to Hutchison. The Supreme Court
had earlier unequivocally decided the matter in
favour of Vodafone and held that although the
subject matter of the transfer was the underlying
Indian telecom business, the Indian tax laws do
not have any enabling provisions by which such
offshore share transfer deals can be brought to tax
in India.

When Vodafone won the long-drawn-out tax battle
in the Supreme Court, it was widely expected that
the Indian Government would respect the judgement
of the Supreme Court. On the contrary, the Indian
Government retrospectively amended the law from
the year 1961 by “clarifying” that such offshore
share transfer deals were always intended to be
taxed in India if those shares derived their value
substantially from India. Such an amendment came
like a bolt from the blue, as it not only undermines
the basic tenets of stability and certainty in any tax
system but also undermines the judiciary. Quite
predictably, this move created an uproar and
elicited criticism from the global tax and business
community and pushed India several notches
behind in terms of its credibility as an attractive
destination for foreign investments. Similar issue
had also arisen in the case of Cairn Energy Plc
which undertook internal restructuring in the form
of an indirect transfer prior to getting listed on the
Indian stock exchanges.
It was only to be expected that Vodafone as well
as Cairn Energy would challenge the stand of the
Indian Government through arbitration under the
respective Bilateral Investment Treaty (‘BIT’) to say
that such a retrospective change in law was not
fair and equitable, and was inconsistent with the
provisions of the BIT. Given that tax is a sovereign
subject, it was the stance of the Indian Government
that the BIT did not extend to tax matters and that
the International Court had no jurisdiction on this
subject.
The stand taken by Vodafone and Cairn Energy
has been vindicated by the Permanent Court of
Arbitration at the Hague. The Arbitration Court has
recently ruled in their respective favour, holding,
inter-alia, that it not only has the jurisdiction to
deal with this issue under the BIT but also that
the retrospective amendment made by the Indian
Government is tantamount to breach of guarantee
of fair and equitable treatment despite the favorable
Supreme Court judgement in place. The Arbitration
Court in the case of Cairn has also asked the
Government to pay approx. USD 1.2 billion in
damages.
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THE ROAD AHEAD?
When the current Government came into power
in 2014, they made clear assertions on the floor
of the Parliament that they were not supportive
of amending the tax laws retrospectively. Yet this
particular retrospective amendment continues in the
statute book and has not been withdrawn. We now
have press reports stating that India has challenged
the Vodafone arbitration award in the Singapore
Court (and in all likelihood will challenge the Cairn
ruling as well) and therefore there does not appear
any end in sight to this saga!!
In our view, the Government should have regarded
this as another opportunity to distance itself from
the actions of the previous Government so as to
exorcise this ghost of retrospective amendment.
The retrospective amendment did evoke a strong
anti-India sentiment as a competitive investment
destination and the collective loss to the nation

would have been far higher than the tax that the
government would ever be able to collect at the
ned of this journey. More importantly, at a time
when there are a multitude of focused efforts to
make India an attractive destination for foreign
direct investment, especially given the anti-China
sentiments, it would have made a great deal of sense
for the Government to accept the verdict and move
on. This would have not only manifested strong
statesmanship but also significantly enhanced
India’s credibility and standing in the international
investor community. For now, one will just need to
wait and watch whether India’s position prevails in
the higher Courts.
As curtains draw on 2020, decisions on many
important appeals are pending at various
fora; and as we enter 2021, one could expect
many interesting decisions to be pronounced.
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Concessional corporate tax regime in India
– Insights, issues, and opportunities
India has traditionally been a high corporate
tax jurisdiction. The effective corporate tax rates
in India were almost 35% for large domestic
companies22 and a little less than 30% for smaller
companies23. These rates were perceived to be
quite high compared to other competing countries
seeking to attract global funds and were often seen
as a deterrent to investment. Such high tax rates
provided an incentive to engage in tax avoidance
and evasion. There was definitely a need for a fresh
look to incentivize greater compliance, and a taxrate cut was an important element in this regard.
This situation changed in September 2019 with the
Finance Minister delivering a shot in the arm to
the economy wherein the tax rates were reduced
far beyond the wildest expectations of corporate
India. A slew of game-changing tax measures were
announced, which targeted a reduction in corporate
tax rates across the board, providing impetus to
the Make in India initiative and bolstering foreign
investment. The current pandemic has added a
new dimension to the attractiveness of India as
a large number of Fortune 500 companies and
other global majors willing to de-risk their supply
chains by moving them away from China. With
these measures, Indian corporate tax rates are now
regarded as extremely competitive at a global level,
with the potential to attract huge domestic, as well
as foreign investments across several sectors.
A broad overview of India’s concessional tax
regime is captured below.

PROVISIONS
Section 115BAA of the Income-tax Act, 1961
(‘the Act’) is an optional tax regime available to
all companies, irrespective of size or operating
sector (manufacturing or service sector). This
regime provides for a concessional tax rate of
22%24. However, companies opting for this regime
are not entitled to claim specified tax deductions/
incentives such as additional depreciation, tax
holidays and weighted deduction for certain
expenses. Furthermore, these companies are also
not subject to the provisions of Minimum Alternate
Tax (‘MAT’),25 which is otherwise payable on book
profits.

A new Make in India taxation framework is also
introduced with a view to provide significant spur
to the manufacturing sector. Under this framework,
the corporate tax rates for domestic manufacturing
companies set up and registered on or after
October 1, 2019, and which start manufacturing/
production before March 31, 2023 are reduced
to as low as 15%26. Such companies are also
kept outside the purview of MAT. It is important
to note that the law does not currently provide
for any sunset date in this regime – i.e. unless
an amendment is made in the law, the 15% tax
regime would continue in perpetuity as long as the
manufacturing activities are commenced within the
given timelines. However, in lieu of the concessional
tax rate, these companies are not entitled to claim
any of the specified tax incentives.

22. Companies having turnover exceeding INR 4000 mn in FY 2018-19
23. Companies having turnover not exceeding INR 4000 mn in FY 201819
24. 25.17% (including surcharge and cess)
25. MAT is an alternate tax to be paid by companies in India in case
their income-tax liability according to normal provisions of the Act
is less than 15% of its book profits. The amount of tax paid by a
company under MAT in any year is available for set off and credit
against the tax liability of a company in subsequent years against its
normal tax liability. Such credit is permissible to be carried forward
for set off for a period of 15 years.
26. 17.16% (including surcharge and cess)
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ELIGIBILITY CRITERIA – 15% TAX REGIME27
Applicability

As stated above, this is an optional tax regime applicable to domestic
companies that are set up and registered on or after October 1, 2019 and
commence manufacturing or production before March 31, 2023

When to exercise the option?

The option to exercise is to be made at the time of filing the first income-tax
return. Option, once exercised, cannot be withdrawn in any subsequent
years.

Permitted activities

Manufacture or production of any article or thing and research in relation
to, or distribution of, such article or thing manufactured or produced by it.
Certain activities which have been specifically excluded from this regime,
include development of computer software, printing of books, production of
cinematographic films, mining, conversion of marble blocks or similar items
into slabs, etc.

Can existing businesses be
restructured?

In order to align with the intention of the Government to attract fresh
investments in the manufacturing sector, it is provided that the business
should not be formed by splitting up or reconstruction of an already existing
business.

Use of second-hand plant or
machinery

Not permitted, except to the extent of 20% of total value of plant or
machinery

27. Section 115BAB of the Act
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A brief snapshot of the various concessional tax regimes as provided in the law is as follows:
Section

Applicability*

Tax rate**

Key conditions
•

Section
115BAA

All domestic companies

25.17%
•
•
•
•
•

Section
115BAB

New manufacturing
companies (set up and
registered on or after
October 1, 2019)

17.16%

•

•
•
Section
115BA

Domestic
manufacturing
companies (set up on or
after March 1, 2016)

•
29.12%
•

Not entitled to claim other specified deductions / incentives
available under the Act including the losses of earlier years
pertaining to such deductions / incentives
Option once opted cannot be withdrawn
Provisions of MAT will not be applicable
Manufacturing activities should commence by March 31,
2023
Option once opted cannot be withdrawn
Not entitled to claim other specified deductions / incentives
available under the Act
Concessional tax rate not applicable for income that is not
derived from or incidental to manufacturing activities - to
be taxed at the rate of 25.17% without deduction for any
expenditure or allowance
Companies will need to comply with transfer pricing
provisions in respect of intra group activities
Provisions of MAT not applicable
Not entitled to claim other deductions / incentives
available under the Act including the losses of earlier years
pertaining to such deductions / incentives
Provisions of MAT continue to apply

* Subject to fulfilment of specified conditions
**The tax rates have been computed after considering the highest rate of surcharge and cess

POTENTIAL AREAS WHICH MERIT
CONSIDERATION
Typically, for several companies, deciding whether
or not to opt for a concessional tax regime could
be a formidable task and a detailed cost-benefit
analysis may be warranted before reaching a
conclusion in this regard. This is on account of
several reasons, as set out below:
•

MAT credit: Whilst the companies covered
under the concessional tax regime (section
115BAA and section 115BAB) are not liable to
MAT, it is important to note that the MAT credit
that may be available for utilization in future
would lapse once a new regime is opted for. This
would mean that the MAT credit which would
have been available for set-off against future
tax liability under the normal provisions will no

longer be available. Companies foregoing such
MAT credit may be keen to evaluate whether
this can be claimed as a business loss.
•

Tax holidays and incentives: Furthermore,
companies that are enjoying specified tax
holidays, exemptions, etc. will need to consider
the impact on the overall tax costs if these
tax holidays are foregone by opting under
the concessional tax regime. For instance,
companies that have few years left for their tax
holiday period to expire may find it worthwhile
to continue in the existing regime considering
the overall cost-benefit analysis. Companies
with multiple businesses (tax holiday as well
as non-tax holiday) in a single entity may
consider restructuring their business operations
in separate entities in order to achieve overall
tax efficiencies.

Year in Review 2020

•

•

Unabsorbed
losses
and
depreciation:
Companies opting for concessional tax regime
are not permitted to set-off brought forward
losses or depreciation that are attributable
to the specified deductions that have been
claimed in the past. Therefore, determining the
quantum of unabsorbed losses / depreciation
that are attributable to specified deductions
could be an involved exercise. Issues such
as pro-rata determination of such losses or
adopting an all-or-nothing approach in a case
where the unabsorbed losses comprise multiple
components need to be examined in detail
depending upon the facts of each case.
Other factors: In order to continue to utilize
the benefit of the concessional tax regime,
it becomes imperative to ensure that the
prescribed conditions are not violated at
any time. For instance, commencing of any
other business that may not be regarded as
manufacture or production and distribution
or research, breaching the 80:20 rule for use
of second-hand plant or machinery, etc. may
affect the eligibility to claim a lower tax rate in
the year of violation and for subsequent years.

Whilst defendable, the possibility of the Revenue
reopening the assessments for earlier years and
seeking to tax such income at a higher rate also
cannot be ruled out.

CONCLUDING REMARKS
The reforms enacted by the Government are indeed
disruptive and groundbreaking and will certainly
pave the way not only to bring India back on the
growth trajectory but also catapult it amongst the
most attractive investment destinations at such a
critical juncture. By doing away with the Dividend
Distribution Tax, coupled with the rationalisation
of tax rates, the cost of doing business in India is
slowly but surely being rationalized, along with
increased certainty for an investor from a litigation
perspective. It therefore makes complete sense for
businesses to critically assess the impact of this new
regime and restructure their business operations so
as to achieve overall tax efficiencies. One hopes
that the concessional tax regime is also extended
to various other forms of business entities such as
partnerships, LLPs, etc. in the future.

35

36

Year in Review 2020

Alternative Investment Funds (‘AIF’) in the
International Financial Service Centre (‘IFSC’) in India
BACKGROUND
AIF
India has been witnessing a high growth in the
investment fund domain, ranging from fund-raising
activity to active investments by funds. In 2012, the
Securities and Exchange Board of India (‘SEBI’)
introduced AIF Regulations28 with an intention to
regulate unregistered pooling vehicles. An AIF is
any privately pooled investment fund, (whether
from Indian or foreign sources), in the form of a
trust or a company or a limited liability partnership
which collects funds from investors (whether Indian
or foreign) for investing in accordance with a
defined investment policy.
As on 8 December 2020, there were 710 AIFs
registered with the SEBI. As on 30 September 2020,
as per the data published by SEBI, the total capital
commitment of these AIFs was INR 4051 billion, of
which the funds raised from investors amounted to
INR 1972 billion and investments made amounted
to INR 1657 billion. These facts clearly demonstrate
the potential of AIFs as a pooling vehicle in India.

IFSC
Financial hubs such as Singapore, Hong Kong,
London and Ireland still remain the preferred

jurisdictions for global fund managers managing
offshore funds for making investments in Indian
assets. The IFSC is India’s attempt to enter into
financial globalization and attract global fund
managers to India. In 2015, the Government of
India (‘GOI’) set up the Gujarat International
Finance Tec-City (‘GIFT City’) in the city of
Gandhinagar, Gujarat as the first IFSC in India.
The IFSC is a special jurisdiction from which
global financial service providers offer financial
services or products that are currently carried on
outside India by overseas financial institutions
and overseas branches or subsidiaries of Indian
financial institutions to global customers in foreign
currencies.
Considering the success of the AIF regime in the
domestic market and with a view to encourage
the fund regime in IFSC, the SEBI issued detailed
guidelines29 in 2015 to facilitate and regulate the
securities market in India’s first IFSC at GIFT City.
These guidelines provided the basic framework for
AIFs, such as permissible investors and investments.
Subsequently, on 26 November 2018, the SEBI
issued a circular30 specifying the ‘Operating
guidelines for AIFs in IFSC’. Since then, various
regulatory authorities have introduced various
policy measures to provide a major boost to fund
industry in the IFSC.

AIFs in IFSC
March 2015

November 2018

May 2019

July 2019

SEBI issued regulations for
AIFs in IFSC

Operating Guidelines for
AIFs in IFSC issued by SEBI

Trust allowed to set-up
units in IFSC

Income from offshore
investments by nonresident investors through
Category I or Category II
AIF, not taxable

July 2019

August 2019

August 2020

September 2020

Exemption from filing
income-tax return by
non-residents investor in
Category I or Category II
AIF, subject to conditions

Permissible investments by
AIFs in the IFSC expanded
and aligned with domestic
AIFs

Exemption from obtaining
PAN to non-resident
investor in Category I or
Category II AIFs, subject
to conditions

Tax exemption to
Category III IFSC AIFs
subject to conditions

28. SEBI (AIF) Regulations, 2012
29. Securities and Exchange Board of India (International Financial Services Centres) Guidelines, 2015
30. Circular No. SEBI/HO/IMD/DF1/CIR/P/143/2018
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Why an AIF in the IFSC
•

•

Setting up an AIF in the IFSC effectively permits
fund managers based in India to manage
foreign capital without having to set up a
presence offshore and incur significant costs.
The IFSC also offers a regulatory platform for
fund managers looking to set up funds seeking
to make investments in India as well as other
jurisdictions.

Indian fund managers either set up in the IFSC
or having a branch in one should be able to
benefit from the exemption on Goods and
Services Tax (which is otherwise applicable at
a rate of 18%) on the management fees that the
manager charges the AIF for managing the AIF’s
pool of capital. There is availability of various
tax and regulatory incentives and exemptions
such as exemption from stamp duty, securities
transaction tax and commodities transaction
tax.

Typical Framework of AIFs in IFSC

Foreign Investors

Indian Investors

• Person resident outside India
• Non residetnt Indian

Subject to outbond investment norms
specified under FEMA provisions
• Institutional Investor resident in India
• Person resident in India (subject to RBI
Approval)

Provides Management
Services

IFSC AIF Manager

IFSC AIF
Management Fees

Investments into Investee Companies

Permissible investments

Securities listed in
IFSC

Securities issued
by Companies
incorporatd in IFSC

Securities issued by
Companies incorporatd
in India or foreign
jurisdiction

Uniits of other
AIFs

Other permissible
investments as per AIF
Rergulations (LLP, REIT,
InvIT, Derivatives, SPV)
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REGULATORY FRAMEWORK FOR
AIF IN THE IFSC

to 25% of its investable funds31 and investment
by Category III AIFs in one investee company to
10% of its investable funds will not apply to AIFs
in IFSC, subject to the conditions.

Key regulatory considerations for AIF in IFSC are
as under:
•

•

•

•

Residency
An AIF in the IFSC is treated as a ”person
resident outside India” [i.e. non-resident(‘NR’)]
for Indian exchange control purposes.

Further, an AIF in the IFSC may co-invest in
a portfolio company through a segregated
portfolio by issuing a separate class of units
subject to certain conditions.
•

Legal form
An AIF in the IFSC can be set up in the form
of a trust, company, limited liability partnership
(‘LLP’) or body corporate.
Permissible investors in AIF in IFSC
a. a person resident outside India;
b. a non-resident Indian;
c. an institutional investor resident in India
eligible under Indian exchange regulations
to invest funds offshore;
d. a resident individual in India (having
minimum net worth of USD 1 million during
preceding financial year) eligible under
the Foreign Exchange Management Act
(‘FEMA’) to invest funds offshore - to the
extent allowed under Liberalized Remittance
Scheme (‘LRS’).
Permissible investments by AIF in IFSC
An AIF in the IFSC is permitted to invest in:
a. Securities listed in IFSC;
b. Securities issued by companies incorporated
in IFSC;
c. Securities issued by companies incorporated
in India or foreign jurisdiction;
d. Units of an AIF;
e. Securities which a domestic AIF is permitted
to invest in.
The investment diversification requirements under
the AIF Regulations which restrict investment by
Category I and II AIFs in one investee company

Sponsor / manager of AIF in IFSC
a. A sponsor or manager of an existing AIF in
India may act as a sponsor or manager of
an AIF in the IFSC by:
–
setting up a branch in the IFSC or
–
incorporating a company or LLP in the IFSC
b. A sponsor or manager to be set up in the
IFSC will need to incorporate a company or
LLP in the IFSC

•

Appointment of custodian for securities for AIF
in IFSC
–
Category I and II AIF in IFSC- if the corpus
of the AIF is more than USD 70 Million
–
Category III AIF in IFSC - mandatory

TAX FRAMEWORK FOR AIF IN IFSC
The GOI is making considerable efforts towards
creating a favorable tax environment for Category
III AIF in IFSC. A snapshot of the tax framework32
for Category III AIF in IFSC is as under:
•

The pass-through status available to Category
I and Category II AIFs under section 115UB of
the IT Act is not available to Category III AIFs.
Accordingly, Category III AIFs are not exempt
from tax.

31.‘Investible funds’ means the corpus of the AIF net of estimated
expenditure for administration and management of the fund.
32. Apart from the framework mentioned above, as per section 80LA
of the IT Act, units of an IFSC can avail 100% deduction from its
gross total income arising from business for which such unit has
been established for any 10 consecutive years out of a period of 15
years, beginning with the year in which the requisite permission for
the operation of the IFSC unit was obtained
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•

•

•

•

•

However, as per section 10(4D) of the IT Act,
any income accrued or arisen to, or received
by a Category III AIFs in IFSC from transfer of
certain specified securities33 is exempt from tax.
The aforesaid exemption is subject to the
condition that all units of Category III AIF are
held by NRs other than units held by its sponsor
or manager.

Exemption to Category III AIF in IFSC
•

Any other income will be taxable in the hands
of the Category III AIF and normal tax rates will
apply to such income depending on the legal
form of the AIF (i.e. company / LLP / trust).
MAT34 (in the case of a company) or AMT (in the
case of an assessee other than a company) shall
be chargeable at 9% (plus applicable surcharge
and cess) of the amount of book profits35 /
adjusted total income36 of Category III AIF in
IFSC.

Section 115AD of the IT Act (which historically
governed the taxation of FPIs in India) has been
amended and will now also govern the taxation
of Category III AIF in IFSC (of which all the
units are held by NRs other than unit held by a
sponsor or manager).
–

–

Accordingly, capital gains arising to a
Category III AIF in the IFSC from transfer
of securities38 will be taxed at the rates
applicable to an FPI (refer the tax rates table).
Income of a Category III AIF in the IFSC
received in respect of securities such as
interest (other than interest under section
194LD of the IT Act) and dividend will be
taxed at 10% (plus applicable surcharge
and cess).

Tax is to be withheld at 10% (plus applicable
surcharge and cess) on income in respect of
securities (other than interest under section
194LD of the IT Act) payable to a Category III
AIF in the IFSC.

Therefore, the exemption was limited to income
from transfer of specified securities listed on a
stock exchange located in the IFSC.

AMENDMENTS INTRODUCED BY
THE TAXATION AND OTHER LAWS
(RELAXATION AND AMENDMENT
OF CERTAIN PROVISIONS) ACT,
2020 (‘TAXATION ACT, 2020’)37
•

•

•

•

The exemption on certain income currently
available to AIFs in IFSC under section 10(4D)
of the IT Act has been expanded to include the
following income:
–
Income accruing or arising or received on
transfer of any securities (other than shares
in a company resident in India).
–
Income from securities issued by an NR [not
being a permanent establishment (‘PE’) of
an NR in India] and where such income
otherwise does not accrue or arise in India.
–
Income from a securitisation trust, which
is chargeable under the head ‘profits and
gains of business or profession’.
The abovementioned exemption is only
available for income attributable to units
held by NR investors (not being a PE in
India).
No tax is to be withheld at source in respect of
the abovementioned exempt income.
The provisions relating to AMT will not be
applicable to a Category III AIF in the IFSC.

33. Bonds, GDRs, rupee denominated bonds of Indian company,
derivatives, foreign currency denominated bond, unit of mutual fund;
unit of business trust, foreign currency denominated equity share of a
company, units of AIF and other securities (to be notified by GOI) on
a recognised stock exchange located in IFSC, where consideration
for such transaction is in convertible foreign exchange, is exempt to
the extent such income is in respect of units held by NR unit holders.
34. As per 194LD of the IT Act
35. Subject to beneficial owner being resident of the Contracting state
36. GAAR is an anti-tax avoidance law. GAAR empowers the Indian
Revenue authorities to invalidate an arrangement that has been
entered into by a taxpayer with the main purpose of obtaining a
tax benefit (subject to satisfaction of certain conditions). GAAR
overrides benefits availed under any Tax-treaty.
37. The Taxation and Other Laws (Relaxation of Certain Provisions)
Ordinance 2020 (“the Ordinance”) was promulgated on March
31, 2020, in order to ease compliance burden on taxpayers due to
outbreak of COVID-19. The Taxation and Other Laws (Relaxations
and Amendments of certain Provisions) Bill 2020 passed by Lok
Sabha and Rajya Sabha seeks to replace the Ordinance. The
Taxation Act, 2020 received assent from President of India on
September 29, 2020
38. Other than units referred to in section 115AB of the IT Act
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Exemption to unit holders of Category III AIF in IFSC
Any income accruing or arising to or received from Category III AIF in IFSC or on transfer of units in a
Category III AIF in IFSC will be exempt from tax in the hands of investors.

IMPACT OF THE AMENDMENTS INTRODUCED VIDE THE TAXATION ACT,
2020
Comparison between Category III AIF in IFSC and FPIs
The above mentioned amendments not only seek to bring Category III AIF (investing through FPI route)
in IFSC at par with FPIs, but also provide certain additional incentives for investing through IFSC. The
tax rates39 after considering aforesaid amendments applicable to Category III AIF in IFSC have been
compared to the tax rates applicable to FPIs under the IT Act as well as tax rates applicable to FPIs
domiciled in jurisdictions such as Singapore, Mauritius and Netherlands as under:
FPI

Category III
AIF in IFSC 40
(through FPI
route

Under the IT
Act

Dividend from Indian
Company

10%

20%

15%

15%

10%

Interest from Indian debt
securities

10% / 5%

20% / 5%42

15% 43

7.5%

5%

Short term capital gains
on derivatives/ debt
securities of Indian
companies

Exempt

30%

Exempt

Exempt

Exempt

Long term capital gains on
debt securities of Indian
companies

Exempt

10%

Exempt

Exempt

Exempt

Long term capital gains on
transfer of listed shares of
Indian company

10%

10%

10%

10%

Exempt

Short term capital gains
on transfer of listed shares
of Indian company

15%

15%

15%

15%

Exempt

Particulars

Tax-treaty41
Singapore

Mauritius

Netherlands

39. The above tax rates are exclusive of surcharge and cess (except in case of Tax-treaty rates)
40. All units are held by NRs other than units held by a sponsor or manager
41. Subject to availability of Tax-treaty benefits / satisfaction of GAAR / MLI. MLI is not applicable to Mauritius since Mauritius has not notified Taxtreaty with India as a CTA
42. As per 194LD of the IT Act
43. Subject to beneficial owner being resident of the Contracting state
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Particulars

Category III
AIF in IFSC 40
(through FPI
route

Income in the hands of
unit holders / investors on
transfer of units / interest
in AIF / FPI

Exempt

General Anti-Avoidance
Rules (‘GAAR’)44/
Multilateral Instrument
(‘MLI’)45

GAAR
may be
applicable/
MLI is not
applicable

FPI
Under the IT
Act

Tax-treaty41
Singapore

Mauritius

Netherlands

Dividend –
exempt

Dividend –
exempt

Dividend –
exempt

Dividend –
exempt

Gains exempt
in case of
Category I FPI

Gains exempt
in case of
Category I FPI
or exemption
available
under Taxtreaty

Gains exempt
in case of
Category I FPI
or exemption
available
under Taxtreaty

Gains exempt
in case of
Category I FPI
or exemption
available under
Tax-treaty

Not
applicable in
case no Taxtreaty benefit
being claimed

Applicable

GAAR is
applicable/
MLI is not
applicable,
since
Mauritius has
not notified
Tax-treaty
with India as
a Covered Tax
Agreement
(‘CTA’)

Applicable

CONCLUDING REMARKS
In light of the above changes introduced in relation to Category III AIF in IFSC combined with the other
existing incentives available for units set up in IFSC, it may be said that the GOI has clearly started making
a compelling case for investment managers to seriously consider setting up IFSC based AIFs in India for
their overseas investors. It appears that the policy push is in the direction to promote IFSC and that the GOI
and the policy makers are willing to go the extra mile to make IFSC regime more conducive for investment
managers.
44. GAAR is an anti-tax avoidance law. GAAR empowers the Indian Revenue authorities to invalidate an arrangement that has been entered into by
a taxpayer with the main purpose of obtaining a tax benefit (subject to satisfaction of certain conditions). GAAR overrides benefits availed under
any Tax-treaty.
45. MLI is a single instrument that modifies bilateral Tax-treaties in a synchronized, fast and consistent manner. The measures adopted by MLI attempt
to prevent Tax-treaty abuse, improve dispute resolution, prevent artificial avoidance of PE. As per the Principal Purpose Test of MLI, benefits of the
Tax-treaty will not be available where obtaining benefit was ‘one of the principal purposes’ of any arrangement or transaction that resulted directly
or indirectly in that benefit.
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Trends in M&A tax Jurisprudence

INTRODUCTION
As we started the year 2020, the Indian economy
was witnessing signs of slowing down. Transaction
activity was muted and the capital markets fell by
almost 30% in the January – March period. With
Covid-19 severely crippling economic activity and
the first quarter of FY ’21 being almost washed out
amid the lockdown, M&A activity in the country
touched three-year lows in the first half of the
year 2020. The Government announced economic
stimulus packages and intensified its efforts to
cushion the impact of the pandemic. In order to
support the industry, the Government suspended
the Insolvency and Bankruptcy Code for a year
and announced moratoriums on loans. With the
staggered reopening of the country, we have seen
improvement in the economic activity as well as
a significant spurt in the M&A and deal making
climate in the country. With companies all over the
world looking to reduce their exposure to China
and higher global liquidity, India has attracted
foreign investment inflows of USD 30 billion in the
April to September, 2020 period.
Tax litigation in India arising out of M&A activity
has always been a matter of concern amidst the
industry and investor fraternity in view of the
far-reaching consequences it has on how deals
are structured and negotiated. During 2020, we
saw several significant judgments laying down
interesting principles from an M&A perspective.
We have summarized principles from key landmark
rulings which are likely to have a significant impact
on M&A tax jurisprudence in the coming years.

PRINCIPLES FROM KEY
LANDMARK RULINGS IN M&A TAX
Capital gains on amalgamation in case
of shares in the amalgamated company
held as ‘stock-in-trade’
In a merger, when shares are issued by the
amalgamating company to the shareholders of
the amalgamated company, the income tax laws
provide a specific exemption from capital gains
on such an exchange of shares. In an interesting
judgment, the Delhi High Court in the case of The
Commissioner of Income Tax-V, New Delhi v. M/s
Nalwa Investment Ltd46 held that exchange of shares
pursuant to amalgamation amounts to ‘taxable
transfer’ if the shares of amalgamating company
are held as ‘stock-in-trade’ by the shareholder.
The Delhi High Court disregarded the ruling
in the case of Rasiklal Maneklal (supra) as the
said decision was based on definition of ‘capital
gains’ as provided in the Income-tax Act, 1922.
Further, the High Court, relying on the decision
of Supreme Court in case of Orient Trading Co.
Ltd v. Commissioner of Income-tax47 , held that
where shares were regarded as ‘stock-in-trade’,
there would be realisation of income for the
Taxpayer upon amalgamation since the shares of

46. The Commissioner of Income Tax-V, New Delhi v. M/s Nalwa
Investment Ltd., ITA 822/2005 & connected matters
47. Orient Trading Co. Ltd. v. Commissioner of Income-Tax, [1997] 224
ITR 371
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Transferor Company are replaced with the shares
of the Transferee Company. This decision puts in
place an interesting perspective and necessitates
shareholders to carefully evaluate their tax positions
on a merger, depending on the treatment of the
investment in their books.

Claim of long-term capital loss denied on
reduction of shares without payment of
consideration
The Mumbai Tribunal in the case of Mahindra and
Mahindra Limited v. DCIT48 held that claim of longterm capital loss on reduction of shares held in
subsidiary without payment of consideration could
not be allowed under the Act.
The Tribunal noted that the decision of the
Supreme Court in Kartikeya V. Sarabhai v. CIT49
which was further relied upon in the case of
M/s Jupiter Capital Private Limited v. ACIT50 was
factually distinguishable since the facts of the said
case involved payment of consideration to the
shareholders on capital reduction. The Tribunal
observed that the facts in the case of Bennett
Coleman & Co. Ltd v, ACIT51, and that of the
taxpayer are similar as in both the cases there
was an absence of consideration. Accordingly, the
Tribunal rejected the taxpayer’s claim of long-term
capital loss on reduction of shares.

Capital loss following a capital reduction
with payment of consideration allowed
to be carried forward
The Mumbai Tribunal in the case of Carestream
Health Inc. v. DCIT52 allowed the shareholder’s claim
of long-term capital loss arising on the cancellation
of shares pursuant to a capital reduction scheme for
cash consideration.
The Tribunal distinguished the present case from
that of Bennett Coleman & Co. Ltd (supra), since,
in the latter case, the share capital was reduced
in order to set off the accumulated losses, and no
consideration was paid to the shareholders on
account of such a reduction. In the present case,
however, the shareholder, i.e. the taxpayer, received
consideration following the capital reduction. The

Tribunal also relied upon several decisions where
even though the shareholder continued to hold
shares in a company following a capital reduction,
the shareholder’s rights were reduced as they
related to the share capital of the company.

Issue of debentures not ‘loan’ for
deemed dividend purposes under section
2(22)(e) of the Act
The Mumbai Bench of the Income-tax Appellate
Tribunal (‘Tribunal’), in the case of ACIT v. M/s
Jasubhai Engineering Private Limited53 held that
issue of redeemable debentures should not be
treated as loan for ‘deemed dividend’ purposes.
It has also held that inter-corporate deposits are
loans / advances and hence should be subject to 		
’deemed dividend’ provisions of the Act.
The Tribunal held that the provisions of deemed
dividend in respect of inter-corporate deposits
get attracted as soon as the benefit is taken even
if it is repaid within the same year. In respect of
debentures, the Tribunal ruled that debentures
are security scrips that have standalone capital
liability and cannot be equated with a loan since
it is a current liability. Hence, provisions of section
2(22)(e) of the Act are not attracted on issue of
debentures.
With regard to debentures, this is a welcome ruling
by the Tribunal affirming that the issue of debentures
is not akin to a loan transaction for the purpose of
attracting the deemed dividend provisions.

Slump exchange not to be considered as
‘slump sale’
In a recent decision54, the Madras High Court
(‘High Court’) held that a transfer of business in lieu

48. Mahindra and Mahindra Limited v. DCIT (ITA No. 1449/Mum/2016
and Other Appeals)
49. Kartikeya V. Sarabhai v. CIT [1997] 228 ITR 163 (SC)
50. M/s Jupiter Capital Private Limited v. ACIT (ITA No. 445 / Bang /
2018)
51. Bennett Coleman & Co. Ltd. v. ACIT [2011] 12 ITR(T) 97 (Mumbai)
52. Carestream Health Inc. v. DCIT (ITA No. 826/Mum/2016)
53. ACIT vs. M/s Jasubhai Engineering Pvt. Ltd. (ITA No.7519/
Mum/2016)
54. Areva T&D India Ltd. v. CIT, Tax Case Appeal No. 673 of 2018
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of issuance of shares by the transferee company
as consideration does not amount to a ‘sale’ and
accordingly, cannot be considered a ‘slump sale’
under the Act.
In order to draw distinction between the term ‘sale’
and ‘exchange’, the High Court referred to the
definition provided in Transfer of Property Act,
1882 and Sale of Goods Act, 1930 and enunciated
that slump sale under section 2(42C) of the Act shall
arise only if there is a transfer of an undertaking as
a result of the sale for a lump sum consideration
and if there is no monetary consideration involved
in the transaction, then it would be not possible to
bring the transaction within the definition of the
term ‘slump sale’. Further, relying on the decision
of Supreme Court in case of State of Madras v.
Gannon Dunkerley & Co.55, the Court held that
a transfer pursuant to approval of a scheme of
arrangement, is not a contractual transfer, but a
statutorily approved transfer and cannot be brought
within the definition of the word ‘sale’. Accordingly,
such transfer cannot be construed as a ‘slump sale’
under the Act.
Given that there still exist contrary rulings by
different High Courts, and that the decision of CIT v.
Bharat Bijlee Limited56 is presently pending before
the Supreme Court, the matter can attain finality
only once the Supreme Court settles it.

Goodwill created pursuant to
amalgamation eligible for depreciation
The availability of depreciation on goodwill created
pursuant to amalgamation has been a matter of
significant judicial attention ever since the Supreme
Court judgment in the case of Smifs Securities. In
the case of Urmin Marketing (P.) Ltd. v. DCIT57,
where goodwill was created upon amalgamation
on the basis of the difference between the
purchase consideration and net assets value of the
amalgamating company, the Ahmedabad Tribunal
held that even if there was no entry in the books of
accounts of the amalgamating company reflecting
the value of the goodwill, the amount of goodwill
as claimed by assessee represented the difference
between the purchase consideration and the NAV
acquired by it. The purchase consideration paid
by the assessee was based on the valuation report

after considering the various factors. Accordingly,
sixth proviso to section 32 of the Act could not
be applied. Further, when a merger scheme is
approved by the High Court and all disclosures
are made by the Taxpayer, a legally valid merger
cannot be considered to be a colorable device.

Availability of depreciation on goodwill
arising on demerger of a business
undertaking
Recently, the Mumbai Income Tax Appellate
Tribunal (‘the Tribunal’) in the case of M/s Classic
Stripes Pvt Ltd v. DCIT58 has ruled in the positive
on the matter regarding availability of depreciation
on goodwill arising on demerger of a business
undertaking. The Tribunal held that Goodwill
arose on demerger of ‘safety products division’
and was attributable to various factors such as
continuing clients, continuing business relationship,
commercial rights etc. The Tribunal opined that for
acquiring the demerged undertaking the assessee
had discharged consideration by way of allotment
of shares and hence, the same would factually
tantamount to acquisition of goodwill.

Addition under section 56(2)(viib) – DCF
method of valuation
The issue of additions made to income of companies
which raised funds at higher valuations, popularly
called angel tax, has been a matter of debate since
the actual financial performance in the future may
not be exactly at the same levels, as used for the
purpose of the valuation. In the case of Flutura
Business Solutions Pvt Ltd v ITO59, the Bangalore
Tribunal held that for scrutinizing the valuation
report, the facts and data available on the date
of valuation only has to be considered and actual
result of future cannot be a basis to decide about
reliability of the projections.
55. 1959 SCR 379
56. CIT v. Bharat Bijlee Ltd. (2014) 365 ITR 258 (Bom) [SLP filed against
order dismissed by Hon’ble Apex Court vide Civil Appeal No. 1855
of 2011]
57. Urmin Marketing (P.) Ltd. v. DCIT [2020] 122 taxmann.com 40
(Ahmedabad - Trib.)
58. M/s Classic Stripes Pvt Ltd v. DCIT (ITA No. 2378/Mum/2017)
59. Flutura Business Solutions Pvt. Ltd. V ITO (ITA No.3404(Bang)/2018)
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Further, the primary onus to prove the correctness
of the valuation report is on the assessee as it is
only the assessee who has special knowledge and
is privy to the facts of the company and has opted
for this method. Hence, he has to satisfy about the
correctness of the projections, discounting factor
and terminal value etc with the help of empirical
data or industry norm if any and/or scientific
data, scientific method, and applicable guidelines
regarding DCF Method of Valuation.

Non-applicability of section 56(1) and
section 56(2)(viia) of the Act in the hands
of the firm
In a very interesting judgment in the case of
Shrilekha Business Consultancy Pvt. Ltd (‘the
assessee firm’)60, the Hyderabad Tribunal ruled that
the contribution of a capital asset by a partner to a
partnership firm does not lead to an income in the
hands of the partnership firm under section 56(1)
and section 56(2)(viia) of the Act (now replaced by
section 56(2)(x)).
Relying on the Supreme Court ruling of Sunil
Sidharthbhai, the Tribunal held that the consideration
for capital contribution is share in the profits of the
firm during its subsistence and share in assets after
its dissolution, which are indeterminate and hence,
the computation mechanism would fail. Further,
the Tribunal also held that unless the consideration
was made ‘determinate’ specifically under section
56(2)(viia) of the Act like it was done under section
45(3) of the Act, it cannot be extended to any other
provision.
The Tribunal ruling brings the much needed clarity
on contributions in kind made by partners to
partnership firms.

In this regard, the Madras High Court concluded
that “Where the sole intention of the assessee was
for corporate re-structuring, the voluntariness in
the transfer of shares stands excluded”, thereby
disqualifying to be a valid gift under section 122
of the Transfer of Property Act. The ruling was
rendered in the specific facts of the case and may
not be strictly regarded as laying down the law in
this regard.

Depreciation on assets at stepped up
value in case of conversion of firm into
company.
Allowability of depreciation on intangibles
acquired by a taxpayer (successor) has always
been a vexed issue especially where the intangibles
are self-generated by the predecessor on which no
depreciation was claimed by the predecessor. The
Karnataka High Court (‘High Court’) in the case
of Padmini Products (P) Ltd v. DCIT62 held that the
taxpayer is eligible to claim depreciation on the
intangible assets acquired, for consideration paid
by way of allotment of shares, on conversion of
the partnership firm into a company. The Court laid
down an important principle that the fifth proviso
(now sixth) to section 32(1) of the Income-tax
Act, 1961 (‘the Act’) applies only in the year of
succession and not in the subsequent years. Further,
the sixth proviso to section 32(1) of the Act would
not apply to the assets acquired by the taxpayer
from predecessor on which the predecessor was
not claiming depreciation.
This ruling seeks to over-rule an earlier ruling by the
Bangalore Income Tax tribunal in the case of United
Breweries which had held that the sixth proviso to
section 32(1) restricts the amount of depreciation
to the amounts had the amalgamation not taken
place.

Corporate gift to step down subsidiary
not eligible for tax exemption
The Madras High Court in the case of Principal
Commissioner of Income Tax v. M/s Redington
(India) Limited61 has held that transfer of shares by
Redington India to its step down subsidiary cannot
be categorized as valid gift and is not eligible for
tax exemption.

60. Income Tax Officer v. M/s Shrilekha Business Consultancy Pvt Ltd (ITA
No. No.1371/Hyd/2018 & 1041/Hyd/2019)
61. Principal Commissioner of Income Tax v. M/s Redington (India)
Limited (I.T.A.No.513/Mds/2014 & I.T.A.No.619/Mds/2014)
62. I.T.A. No. 154/2014 (Karnataka High Court)
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Further, we have summarized key regulatory
developments during the year below:

KEY REGULATORY UPDATES
Non-residents based out of countries
which share land borders with India
can invest in India only under the
Government route
With a view to curb opportunistic takeovers or
acquisitions of Indian companies (given the current
COVID-19 pandemic), the Government of India
announced vide Press Note 3 dated April 17,
2020 that any resident of a country which shares
its land borders with India can invest in India only
with prior Government approval. This also includes
investments from persons whose beneficial owner
is situated in or is a citizen of such country which
shares its land borders with India63. The Press Note
also states that any transfer of existing or future
FDI in Indian entities which results in ownership
(immediate or beneficial) being transferred to
non-residents who are situated in or are citizens
of aforesaid countries would also require a prior
approval of the Government. The Press Note has
been a matter of intense discussion and debate
around the potential impact it might have on
investment flows into the country. Issues around
what constitutes beneficial ownership have not
been clarified which have led to doubts on whether
even a small interest held in a fund by a limited
partner who is a resident or a citizen of the
countries which share land borders with India is

sought to be covered by the amended Regulations.
While clarity on this is yet to emerge, the restrictions
didn’t dampen the flow of foreign investment into
the country.

Amendment to Indian Stamp Act,
1899 with respect to securities market
instruments effective from July 1, 2020
The amendments to Indian Stamp Act have been
introduced with an aim to bring in uniformity of
stamp duty on securities across states and thereby
build a pan-India securities market. Under the
erstwhile provisions, transfer of securities held in
demat form was exempt from stamp duty. Such
exemption will not be available under the amended
provisions. The rates of stamp duty in relation to
key securities market instruments effective from July
1, 2020 are as under:
Instrument

Rate of stamp
duty

Issue of debenture

0.005%

Transfer and re-issue of debenture

0.0001%

Issue of security other than
debenture

0.005%

Transfer of security other than
debenture on delivery basis

0.015%

Transfer of security other than
debenture on non-delivery basis

0.003%

FAQS ISSUED BY SEBI
FAQ

SEBI clarification

Whether stamp duty will be charged on off-market
transfer of securities without consideration such as on
gift and legacy transfer?

•

No stamp duty payable in such cases.

•

Section 21 of the amended Indian Stamp Act read
with section 2(16B) clearly indicates that stamp duty
is to be collected on market value which is based on
price or consideration involved.

Whether stamp duty is payable on bonus issue of
shares?

63. Countries sharing land borders with India are Bangladesh, China, Pakistan, Nepal, Myanmar, Bhutan and Afghanistan
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Indirect taxes – Trends and outlook
While at one level 2020 was a mostly silent year
from an Indirect tax perspective with economic
activity coming to a standstill and Government
offices not functioning, at another level many
key strategic action points were put in motion by
the Government despite the lockdown. Some of
the key points include stringent action to counter
fake invoicing, introduction of e-invoicing, strict
norms for concessional imports, and steps towards
ease of compliance for taxpayers. 2020 also
saw pronouncement of a landmark decision by
the Hon’ble Supreme Court with respect to the
effective date of Notification under the Customs
Law. The article below summarises some of the key
developments in 2020.

IMPACT ON REVENUE AND THE
COMPENSATION SAGA
The year started with the COVID pandemic and
economic activity coming to a standstill. The
immediate consequence was the fall in Goods
and Services Tax (‘GST’) revenues, which led to
a discussion on whether the Centre was bound
to compensate the States in case of a fall in the
revenues arising out of an event such as COVID.
We witnessed multiple debates and discussion on
the subject between the Centre and States, including
the possibility of a challenge by the States before
the Court, until there was a consensus on borrowing
of funds by the States under any of the borrowing
options offered by the Centre. It was good to see a
resurgence in economic activities in the months of
September, October and November 2020 to the
pre-COVID-19 level and revenues crossing the 1
lakh crore mark in each of these months.

ADDRESSING THE MENACE OF
FAKE INVOICING AND POWERS
TO ARREST
One of the key actions taken by the Government
throughout the year has been with respect to fake
invoicing. Several fake invoicing rackets were
busted, and arrests were made. A debate which
arose with these arrests was the power of the GST

Authorities to arrest. The Supreme Court in P.V.
Ramana Reddy vs UOI [SLP (CRL) 4430/2019]
dismissed the Special Leave Petition (‘SLP’) against
the judgment of the Telangana High Court in P.V.
Ramana Reddy vs UOI [WP No.4764 of 2019]
upholding the Commissioner’s power to order an
arrest if a specified offence has been committed.
The Telangana High Court had held that there was
no need for a First Information Report (‘FIR’) to be
filed, and denied pre-arrest bail to the taxpayer.
The Hon’ble Supreme Court in UOI vs. Sapna Jain
[SLP (CRL) 4322-4324/2019] directed that all the
matters be listed before a three-judge Bench of the
Supreme Court.
While the bench is being constituted, the Gujarat
High Court, in a recent decision in Vimal
Yashwantgiri Goswami v. State of Gujarat [R/
SPECIAL CIVIL APPLICATION NO. 13679 of 2019]
pronounced on 20th October 2020, upheld the
powers granted to the tax officers under the GST
laws including no requirement of adjudication and
no obligation to register FIR. The Hon’ble High
Court did stress that the Commissioner’s “reason
to believe” must be backed by material proof and
credible information and must not be based on an
allegation of such offence, and that the constitutional
safeguards as laid out by the Supreme Court in Dr.
D.K. Basu’s case [(1997) 1 SCC 416] with respect
to arrest and the procedure to be followed therein
will equally apply to the Act. [The Act needs to be
introduced.]
In view of the uncertainty around the gamut of the
powers of arrest of the GST officers, the decision of
the three-member bench of the Hon’ble Supreme
Court is eagerly awaited.
In addition, Aadhar-based registrations have
started for new registrations, and verification
of addresses for old registrations have also
commenced in parallel. Registrations are being
cancelled if it is found that there is no activity being
carried out at a particular address.
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IMPLEMENTATION OF
E-INVOICING & FOCUS ON EASE
OF COMPLIANCE

INVERTED DUTY STRUCTURE
REFUND FOR INPUT SERVICES –
YES AND NO

The Government went ahead and finally
implemented e-invoicing w.e.f. 1st October 2020
for companies with a turnover of above Indian
Rupees (INR) 500 crores. Further, e-invoicing has
been announced for companies with a turnover
of above INR 100 crores and will go live from 1st
January 2021. Harmonized System Nomenclature
(‘HSN’) codes (4 / 6 digits, as applicable) would
also have to be mandatorily mentioned on the
invoices.

The Hon’ble Gujarat High Court in VKC Footsteps
India Pvt. Ltd. Vs. Union of India & Others
[2020-VIL-340-GUJ] has held that the provisions
of Section 54(3) use the phrase ‘input tax credit’,
which is defined in the Act to mean input tax on
supplies of both goods and services and read down
Explanation (a) to the Rule 89(5) of the Central
Goods and Service Tax Rules, 2017 to the extent
that it defined “Net Input Tax Credit’ to mean “input
tax credit” only . Net Input Tax Credit should mean
“input tax credit” availed on “inputs” and “input
This is a major step taken towards ensuring that services” as defined under the Act.
tax is paid as and when an invoice is issued and
credit reconciliation. Integration of e-invoicing
However, the Hon’ble Madras High Court in
with the e-way bill will also help establish a Transtonnelstroy Afcons JV vs UOI [2020-TIOLtracking mechanism for the Government to curb 1599-HC-MAD-GST] took a diametrically opposite
view in this regard and held that the extension of
tax evasion. The focus is also to ease compliance
as generation of e-invoices will help prepare
benefit of refund is available only to the unutilised
GSTR-1 automatically once the data starts being credit that accumulates on account of the rate of tax
auto-populated in the said returns. In addition, the on input goods being higher than the rate of tax on
QRMP scheme (Quarterly Return filing along with output supplies. Rule 89(5) of the CGST Rules was
held to be in conformity with the provisions of the
Monthly Payment of Taxes) has been introduced to
allow small taxpayers to file quarterly returns along Act.
with payment of taxes on a monthly basis. Such
suppliers are required to upload invoices through
the Invoice Furnishing Facility (IFF) for the 1st and CAROTA RULES, 2020 (CAROTAR)
2nd month of the quarter. This would allow their
Pursuant to Section 28DA introduced under the
customers to claim input tax credit without waiting
Customs Act, 1962 introduced in the Budget
for the supplier to file their quarterly GSTR-1.
of 2020, the Government issued the Customs
(Administration of Rules of Origin under Trade
Agreement) Rules, 2020 dated 21st August 2020
PAYMENT OF INTEREST ON NET
(‘the Rules’). The Rules came into force from 21st
CASH LIABILITY
September 2020.

In an instance of major relief for taxpayers,
Notification No. 63/2020 — Central Tax dated the
25th August 2020 was issued w.e.f. 1st September
2020 amending Section 50 to state that interest
shall be levied only on the net cash liability where
returns are filed belatedly. Instruction F. No. CBEC20/01/08/2019-GST was also issued to state that
no recoveries shall be initiated for interest on a
gross basis and the Show Cause Notices. issued be
kept in call book until Section 50 is retrospectively
amended effective from July 2017, in the Budget
of 2021.

The Rules place a great deal of onus on the
importers to establish that the goods imported into
India satisfy the origin criteria. For this purpose,
the importer must submit required information in
a form with supporting documents. The onus of
the accuracy and truthfulness of the information is
on the importer. Since its introduction, importers
are facing challenges in clearing the goods from
Customs in a time-bound manner. In addition,
consignments are being cleared on a provisional
basis and upon submission of a bank guarantee.
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Multiple representations have been filed to address
the issues faced by the importers.

(‘RoDTEP’) scheme. The curtailment of benefit under
the MEIS scheme could be challenged before the
Courts.

LANDMARK DECISION OF THE
THREE-MEMBER BENCH OF THE
SUPREME COURT ON EFFECTIVE
DATE OF NOTIFICATION

While this has been the situation for exporters
of goods, for exporters of services the Ministry
has not yet come out with the rate Notification
3X [Notification No. 57/2015-2020 and Public
Notice No. 67/2015-2020 dated 31 March 2020
extending validity of the Service Exports from India
(‘SEIS’) scheme for Financial Year 2019-20] which
would provide the list of services and the rate which
exporters would be entitled to.

In a landmark decision of the Hon’ble Supreme
Court in UOI vs. M/s. G S Chatha Rice Mills &
Anr (Civil Appeal No. 3249 of 2020) the Hon’ble
Supreme Court has held that in the context of the
Customs Act, and having regard to the Scheme,
which, in the case of import duty, consists of filing
of a Bill of Entry for home consumption, selfassessment and payment of duty on the basis of the
same, and the rate being clearly fixed with reference
to the particular point of time when the Bill of Entry
is presented and there is a deemed presentation
and even a deemed assessment, which is otherwise
in order, and bearing in mind the principle that
Section 8A does not provide power for an increase
of the rate of duty with retrospective effect, the
Notification must be treated as having coming into
force not before its publication (which in the instant
matter was at 20:46:58 hrs. on 16.02.2019).

THE SAGA AROUND MEIS AND
SEIS AND THE RODTEP SCHEME
Notification No. 30/2015-2020-DGFT dated 1st
September 2020 was issued by the Ministry of
Commerce and Industry imposing a cap of INR 2
crores for exports made in the period 01.09.2020
to 31.12.2020 for issuance of licences under the
Merchant Export for India Scheme (‘MEIS’). It was
further stated that this ceiling may be subject to
further downward revision to ensure that the total
claim under the Scheme for the period (01.09.2020
to 31.12.2020) does not exceed the allocation
prescribed by the Government, which is INR 5,000
Cr. This has come as a major set-back for the export
sector, which was already struggling because of the
COVID pandemic. The MEIS scheme shall stand
withdrawn from 1st April 2021 and be replaced by
the Remission of Duties or Taxes on Export Products

RoDTEP is a new scheme which is being formulated
to replace the MEIS scheme for exports of goods
from India. The scheme aims to reimburse the taxes
and duties incurred by exporters, such as local
taxes, coal cess, mandi tax, electricity duties and
fuel used for transportation, which are not exempted
or refunded under any other existing scheme. It is
projected that the scheme will significantly reduce
the incentives that an exporter is receiving pursuant
to the MEIS scheme.

THE COVID RELAXATIONS AND
THE END OF RELAXATIONS
The Government offered various relaxations
because of COVID, which included extension of
return filing dates and payment of taxes, relaxation
in restriction of credit arising out of mismatch,
extension of the period for fulfilment of export
obligation under the Foreign Trade Policy for
different schemes, extension of the time limit for
filing of reply, appeals etc. – pursuant to Supreme
Court directions. Now with the COVID situation
settling down, most of these relaxations have been
withdrawn.

THE TAX TECHNOLOGY
REVOLUTION
With the advent of GST and digitalisation,
companies have started automating their
compliance processes. Most corporates rely upon
an Application Service Provider (‘ASP’) and GST
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Suvidha Provider (‘GSP’) for their return filing.
The introduction of e-invoicing has further aided
the technological advancement, and steps are
being taken to integrate the ASP/GSP with each
company’s ERP. The talk of the town is how all the
tax functions could be automated to reduce the
pressure of compliance every month and ensure
accurate tax filing.

WHAT LIES AHEAD?
With the resumption of economic activity and
opening of Government offices, action on the GST
front has already resumed. Many States have
commenced GST Audits and notices have been
sent to taxpayers seeking information. In addition,
taxpayers are also flooded with regular notices for

mismatches in GSTR-1 and GSTR 3B, GSTR 2-2A,
GSTR-1 and E-way bills and the like, an outcome
of advanced technology development at the
Government’s end and Artificial Intelligence being
applied to find aberrations.
On the litigation front, while virtual hearings started
a few months back, however, these have not picked
up as expected. It is likely that Courts will resume
physical hearings soon. While there was always a
huge pendency of matters before the Courts, this
has only now increased. Clearly, we will all see
an action-filled year on the litigation front, both
for past matters as well new issues under the GST
Law when audits will be converted into demand
notices. We could also see some of the substantive
interpretation issues being picked up by the tax
authorities and demand notices being issued.
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Transfer Pricing Trends In 2020
It is true that the year 2020 has been no less
than a roller coaster and arguably one of the
most challenging years ever. This pandemic has
not only threatened the existence of livelihoods
but also disrupted the economic scenario across
the globe. Supply chains are being reviewed and
reconfigured. Governments across the globe have
provided diverse fiscal stimulus to arrest the decline
in growth. The Government of India (GOI) has also
tried to boost the economy with various stimulus
packages, with the hope of a ‘V’ shaped recovery.

FACELESS ASSESSMENT/APPEALS
GOI has made an attempt to make the tax
system ‘seamless, faceless and painless’ as a
part of the Hon’ble Prime Minister’s initiative
of ‘Transparent Taxation’ E-Platform comprising
faceless assessments and faceless appeals.
Assessment proceedings in India underwent a sea
change pursuant to Faceless Assessment Scheme
implemented in August 2020 and Faceless Appeal
Scheme announced in September 2020.
The transfer pricing and international tax
proceedings were not made part of the faceless
regime previously. However, while passing
the Taxation and Other Laws (Relaxation and
Amendment of Certain Provisions) Act, 2020,
transfer pricing matters were also made part of
the faceless regime. Furthermore, the proceedings
before the Dispute Resolution Panel (‘DRP’) will also
become faceless.

MUTUAL AGREEMENT
PROCEDURE
The Central Board of Direct Taxes (CBDT) issued
a detailed Guidance on MAP in August 2020 for
the process to be followed by an Indian Competent
Authority and field officers and guidance on issues
related to MAP processes in a comprehensive
manner. Some key features:

Part A – Procedural guidelines and
conditions for a MAP application
•

MAP application to be filed within three years
from the first notification of the action giving

•

rise to taxation, not in accordance with relevant
tax treaty.
Competent Authorities shall endeavour to
complete the MAP case within 24 months.

Part B – Access and Denial of MAP
Access to MAP is available:
•
When a taxpayer faces issues arising out of
transfer pricing adjustments, determination of
existence of a Permanent Establishment and
attribution of profits thereof, re-characterisation
of an income or expenses (like royalty or fees
for technical services or interest), domestic antiabuse provisions invoked by revenue authorities,
etc.
Indian Competent Authorities would provide access
to MAP in the following situations and the same
would be in line with the outcome agreed by the
taxpayer in those situations:
•

•

•

Where taxpayer has entered into a Unilateral
Advance Pricing Agreement with CBDT
Where taxpayer has applied safe harbour
provisions and return of income is accepted by
tax authorities;
\Where the Income Tax Appellate Tribunal in
India has passed an order in respect of the
same issues/years that are also being examined
under MAP.

The Indian Competent Authorities may in above
situations request Competent Authorities of treaty
partners to provide correlative relief in their
jurisdiction.
Denial of access to MAP:
•
If Competent Authorities in India conclude that
the objection raised by the taxpayer on the
action taken by tax authorities is not justified.
•
In case of incomplete MAP application/
documents/information.
•
If Income Tax Settlement Commission has passed
a settlement order or if Authority of Advance
Ruling has ruled on same issues under a MAP
application.
•
In respect of issues that are purely governed by
India’s domestic law.
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Part C – Guidelines on Procedural
Technicalities
MAP resolution cannot reduce the returned
income. However, in respect of MAP cases
involving adjustments made by tax authorities of
a treaty partner, Competent Authorities in India
may go below the returned income of Indian
taxpayer to implement the MAP resolution.
Competent Authorities in India may resolve
recurring issues on the same principles, as
adopted in a prior MAP resolution, if a separate
application is filed for each year.
Under MAP, Competent Authorities in India
cannot consider consequential issues like
disputes relating to interest and penalties as
these will continue to be administered under the
domestic laws.
Competent Authorities in India are now required
to cover the secondary adjustments in the MAP
resolution.

•

•

•

•

Sr.
No.

Nature of International Transaction

1

Provision of ITeS / software development services

2

Part D – Guidelines on Implementation
of MAP
•

•

Intimation of acceptance of MAP resolution by
taxpayer to be made in 30 days.
Tax office to give effect to MAP resolution
within one month from the end of the month in
which it receives the letter of Indian Competent
Authorities.

SAFE HARBOUR RULES
Furthermore, the CBDT, on May 20, 2020, notified
that the rates under Safe Harbour Rules (SHR)
applicable from fiscal year 2016-17 to 2018-19
will continue to apply for fiscal year 2019-20,
i.e. for one year only. Accordingly, SHR for fiscal
year 2020-21 and onwards may be notified by
the authorities in the future. Considering that FY
2020-21 has been an exceptional year on account
of the pandemic, there is demand that the Safe
Harbour Margins be revised downwards given
the challenging business environment. Below is
the table depicting Safe Harbour Margins for
international transactions:
SH Margin / Fees

Remarks

17%

T/O < USD 14 mn

18%

T/O < USD 28 mn

Provision of contract R&D relating to software
development services or generic pharmaceutical
drugs

24%
(Operating profit to
Operating expense)

Transaction value < USD
28 mn

3

Receipt of low value adding services

5%

Transaction value < USD
14 mn

4

Provision of corporate guarantee to overseas AE

1%

Commission or fee

5

Loans advanced to overseas AEs
Rupee Loan

SBI MCLR plus (175 to 625
bps)

Foreign Currency Loan

LIBOR plus (150 to 600 bps)

Basis points (bps)
depending on the credit
rating of the borrower

Rupee Loan

SBI MCLR + 425 bps

Foreign Currency Loan

LIBOR + 400 bps

No credit rating and loan
< USD 14 mn

Also, GOI, on October 19, 2020, issued notification retaining the tolerance range applicable for transfer pricing for
fiscal year 2019-20 at 1% for wholesale trading and 3% for all other cases.
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KEY JUDICIAL RULINGS OF 2020
Deduction under Section 10A available
for transfer pricing additions under MAP
In an interesting decision, the Bangalore ITAT64 has
held that the benefit of deduction under section
10A is available to the assessee (Dell India) on the
enhanced income arrived at pursuant to resolution
as per Mutual Agreement Procedure (MAP) between
India and USA. The ITAT has observed that the
proviso to section 92C(4) denies deduction under
section 10A to only the transfer pricing adjustments
made by the Assessing Officer and it shall not apply
to any other modes of ALP determination. Similarly,
Bangalore ITAT65 had also allowed the deduction
under section 10A on incremental income arising
pursuant to an APA.

Transfer of shares by company under
business restructuring not ‘Gift’ - TP
applicable
In a case involving business restructuring, Madras
HC66 reversed the ITAT’s decision by holding that
the transfer of shares in a UAE company by the
assessee company to its step-down subsidiary
in Cayman Island is not a ‘gift’ in terms of Sec.
47(iii) but an international transaction involving
business restructuring or re-organisation under
section 92B. Since the transaction of transfer of
shares is taxable in India, it would be treated as
an international transaction and arm’s length price
needs to be determined. The High Court held that
the basic condition for the transfer of shares to
qualify as a ‘gift’ under section 47(iii) is missing
in the present case and it is transfer pursuant to
business restructuring hence taxable transfer under
the Income-Tax Act, 1962. The ruling has been
largely rendered under specific facts of the case
and may not be regarded as laying a precedent of
law in this regard.

Outstanding receivables – a separate
international transaction
In recent months, several decisions have upheld
the treatment of ‘outstanding receivables’ as a
separate international transaction. Recently, Delhi
ITAT67 has upheld that outstanding receivable is a

separate international transaction and held that
the assessee must be compensated in the form
of interest at LIBOR + 300 basis points on the
outstanding receivable. The ITAT has distinguished
the assessee’s reliance on the jurisdictional High
Court68 and the Hon’ble Supreme Court69 ruling,
by noting that in those cases, since the working
capital adjustment was granted by the TPO, delay
in receivables is not required to be benchmarked
separately.

Penalty leviable for non-maintenance
of TP Documentation on a non-resident
company
The Delhi ITAT70 has upheld the levy of penalty under
section 271AA at 2% of the value of international
transaction on a non-resident company (having
a fixed place PE in India) for failure to maintain
and furnish transfer pricing documentation under
section 92D read with Rule 10D. This highlights
the importance of maintaining transfer pricing
documentation for foreign companies earning
income from India.

ASSESSING THE IMPACT OF
COVID-19 ON VARIOUS
BUSINESSES
India is viewed as one of the highly litigated
jurisdictions with respect to transfer pricing disputes.
During this pandemic scenario, various overseas
MNC’s are witnessing a disruption in the group
supply chain management which has impacted
intra-group transactions across jurisdictions.
India, being a low-cost jurisdiction, is a home to
several manufacturers, distributors and service
providers who operate as a limited risk entity with

64. Dell International Services India Private Limited [TS-326-ITAT2020(Bang)-TP]
65. IBM India Pvt. Ltd. [TS-378-ITAT-2020(Bang)]
66. Redington (India) Limited [TS-643-HC-2020(MAD)]
67. Bharti Airtel Limited (TS-526-ITAT-2020(Ind)-TP)
68. Kusum Health Care Pvt. Ltd [TS-412-HC-2017(DEL)-TP]
69. Bechtel India Pvt Ltd [TS-591-SC-2017-TP]
70. Convergys Customer Management Group Inc [TS-543-ITAT2020(DEL)-TP]
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assured returns. The pandemic scenario may lead
to lower margins/losses for most of the subsidiaries
of MNCs operating in India. While reviewing the
transfer pricing policies during the pandemic
period following aspects may be evaluated:
•

•

•

•

•

•

•

Treatment of fixed costs incurred by captive
service providers during lockdown period,
treatment of idle capacity, etc.
Renegotiating the contractual arrangements
with the related parties on an arm’s length basis
Renegotiating the APA margins and testing the
applicability of the critical assumptions agreed
earlier
Justification for payment of lumpsum royalty
(not linked to sales), to the overseas parent
Onus of demonstrating the rendition of services
for justifying payment of management fees
Documenting the impact of COVID-19 on
competitors
Re-characterisation of captive service providers
to contract service provider

Furthermore, the Indian MNC having overseas
subsidiaries may also face certain issues from the
Indian transfer pricing perspective:
•

•

•

•

Inability of the subsidiary to service interest
immediately and extension of moratorium for
payment of interest
Non-receipt of royalty income due to lack of
sales in the overseas jurisdictions
Impact of any subvention paid by Indian parent
to its overseas subsidiary
Treatment
of
subsidies
received
from
governments, on the operating profit margins
especially when the overseas subsidiary is
considered as a tested party for benchmarking
the transaction

In this pandemic scenario, there will be no onesize-fits-all solution and each solution will need to
be tailored for specific facts. Reviewing the transfer
pricing policy on a periodic basis may be relevant
to give effect to the dynamic changes occurring in
the economic situation.
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Singapore Tax Landscape – 2020 in retrospect
As the entire world struggled to fight COVID-19, Singapore has commendably managed to control the
pandemic while supporting its people and businesses on an unprecedented scale. Several rounds of
support packages, aggregating to over 100 billion Singaporean dollars, were announced during the year
towards:
•

combatting COVID-19

•

caring for the people

•

creating jobs and building skills for the workers

•

transforming and growing the economy and businesses

•

deploying Singapore’s strategic assets

•

securing Singapore’s future.

As part of the above packages, the Inland Revenue Authority of Singapore (IRAS) implemented a series
of tax support measures throughout 2020, so as to ease cashflow for taxpayers. The IRAS also provided
constant tax guidance on various matters for providing clarity to the taxpayers and avoiding uncertainty.
The support measures and tax guidance of IRAS are broadly discussed below:

Income Tax Treatment of COVID-19-Related Payouts
The tax support measures include various COVID-19 related payouts and the income tax treatment of such
payouts in the hands of businesses and individuals is as follows:

Purpose of Payout

Tax Treatment

Payouts that are meant to support individuals through the
exceptional circumstances arising from the COVID-19
pandemic or as unconditional gifts.

Not taxable

Payouts that help employers retain their local employees
by providing cashflow support or mitigate the financial
impact of COVID-19 containment measures

Examples – Payouts under Self-Employed Person Income
Relief Scheme, COVID-19 Support Grant, Workfare
Special Payment (under Care and Support package),
Temporary Relief Fund payout, Courage Fund COVID19
Relief schemes etc.
Not taxable
Examples – Job Support Scheme payout, COVID-19
payouts for Quarantine Order Leave-of Absence, StayHome Notice, Government Cash Grant for rental relief
etc.
Taxable

Payouts that are given to defray the operating costs of a
business and is revenue in nature.

Examples - Temporary Housing Support for employers
affected by Malaysia’s Movement Control Order, payouts
to support employment of senior workers, Special relief
for unhired taxis etc.
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Guidance on Tax Residency
Permanent Establishment (PE)

and

The IRAS has clarified that even if directors’
meetings cannot be held in Singapore due to
COVID-19 situation, Singapore tax residency for
companies in Year of Assessment (‘YA’) 2021 will
remain the same as in YA 2020, provided their
economic circumstances remain the same.
Conversely, the temporary and unplanned physical
presence of foreign companies’ employees in
Singapore, in the year 2020 (for up to 183 days),
due to COVID-19 travel restrictions, will not result
in PE exposure, provided the foreign company had
no PE in Singapore in YA 2020 and its economic
circumstances remained the same.

Transfer Pricing (TP) Guidance
For substantiating the arm’s length condition in
the case of an entity that is severely affected by
COVID-19, the IRAS has issued guidance on the
information that can be included as part of TP
documentation. The IRAS has also clarified on
how term-testing (i.e. testing of the related party
transaction over a multiple-year period) can be
applied for an entity’s related party transactions so
that the impact of COVID-19 can be spread out
over a longer period of years.
Furthermore, the IRAS has issued FAQs on the
impact of COVID-19 on an existing Advance Pricing
Arrangements (APA) as well as APA applications.

Income tax treatment of Real Estate
Investment Trusts (REITs) and Approved
Sub-Trusts
In order to provide REITs with greater flexibility
to manage their cashflows and raise funds amid
a challenging operating environment due to
COVID-19, various relief measures have been
introduced such as extension of time for distribution
of taxable specified income of the trustee for
financial year (“FY”) 2020 and FY 2021. The
updated e-tax guide provides details/clarifications
on all the measures.

GST Guidance
The IRAS has issued guidance on the circumstances
when GST input tax can be claimed on
accommodation expenses and other types of
benefits provided to support employees who are
affected by the COVID-19 pandemic.
In case of exports of goods, the usual timeframe of
60 days for exporting the goods and collating the
required documents is extended to 120 days if the
delays arose from the COVID-19 situation.

Individual Income Tax Guidance
Due to the border restrictions imposed due to
COVID-19, employees (normally residing outside
Singapore e.g. Malaysia, who are required to
reside in Singapore to ensure the continuity of
employer’s business) receiving accommodation and
related benefits will be tax exempt in Singapore
subject to the satisfaction of certain conditions.
Employment income of individuals working for
overseas employers, who are now working
remotely from Singapore, will not be taxable in
Singapore for the specified period

OTHER KEY INCOME TAX
DEVELOPMENTS AND UPDATES
OF 2020
Form C-S (Lite)
The IRAS has launched a simplified Corporate
Income Tax (CIT) Return for smaller companies
having revenue less than S$200,000.

Clarification on the deductibility of the
unilateral digital taxes
The IRAS has clarified that if such taxes are imposed
as an income tax, deduction would be prohibited
under section 15(1)(g). However, if such taxes are
imposed in the form of turnover taxes, then they
may be deductible against income taxable in
Singapore under section 14(1). Examples of such
taxes are India’s Equalization Levy and the United
Kingdom’s Digital Services Tax.
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Advance Rulings
Since April 2020, a summary of Advance Rulings
issued by the IRAS are been published on the IRAS
website. This would further encourage taxpayers
to actively approach IRAS for obtaining advance
rulings on tax matters so as to avoid uncertainty or
dispute on the tax positions. The matters on which
advance rulings have been issued so far include
characterization of hybrid instruments and related
issues, withholding on payments made pursuant
to license agreements, income tax issues relating
to foreign limited partnership, tax treatment of
expenditure incurred to acquire new business,
the applicability of deemed remittance for capital
reduction exercise, etc.

Income Tax Treatment of Digital Tokens
IRAS has issued e-tax guide on income tax treatment
of digital tokens – including payment tokens, utility
tokens and security tokens. Clarifications have
also been provided on tax treatments of various
events such as receipt of Initial Coin Offering (ICO)
proceeds, ICO failure, receiving payment token
through mining, founder’s tokens etc.
•

•

•

Payment tokens are synonymous with
cryptocurrencies and have no further function
apart from being used as a mode of payment.
These are regarded as intangible property for
tax purposes. Accordingly, if a change in fair
value of the payment tokens is recognized in the
financial statements, such unrealized fair value
gain/ loss is not taxable/ deductible.
Utility tokens gives the owner a specified or
implied right to use or benefit from goods/
services in exchange for that token. As such,
when a person acquires a utility token, the
amount incurred by the user to purchase the
utility token is treated as a prepayment for the
goods or services it may receive in future. When
the token is actually used to exchange for the
goods or services, a tax deduction may be
allowed to the user.
Security tokens gives the owner an equity/
interest akin to a specified or implied degree
of control or economic entitlement. As such, the

taxability of the return derived from a security
token would depend on the nature of the return,
for example, whether it is in the form of interest,
dividend or other distributions.
For GST purposes, with effect from January 1,
2020, there are no GST implications on the supply
of digital payment tokens and security tokens.
However, GST implications may arise for utility
tokens in some cases.

Tax Framework for Variable Capital
Companies (VCCs)
The IRAS has issued an e-tax guide on August 28,
2020 that explains the tax framework for VCCs,
which is broadly summarized as follows:
•

•

•

Income Tax Treatment - VCCs incorporated
under the VCC Act are treated as companies
incorporated under the Companies Act for
income tax purposes. Further, regardless
whether a VCC is a non-umbrella VCC or an
umbrella VCC comprising two or more subfunds, it will be recognized as a single entity
for income tax purpose. Although tax may still
need to be computed for separate sub-funds
in line with the detailed guidance. This may
be of little practical consequence for the VCCs
enjoying tax exemption on their entire income
under Section 13R, etc.
GST Treatment - For GST purposes, each
sub-fund of an umbrella VCC is regarded
as a separate person, as a sub-fund makes
independent sale and purchase decisions based
on its respective investment mandate. At a
practical level, each of the sub-funds may need
to claim the GST remission separately.
Stamp Duty Treatment - The sub-funds of an
umbrella VCC are treated as separate persons
for stamp duty purposes and accordingly,
stamp duty is levied at the sub-fund level, e.g.
for share transfer instruments executed by an
umbrella VCC for its sub-funds. The fresh issue
of shares in sub-funds should generally not
attract any stamp duty.
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Singapore GAAR - Enhanced measures
In order to further deter tax avoidance arrangements,
the Ministry of Finance (MOF) has now proposed
certain amendments to the GAAR provisions. The
key features of the proposed amendments are as
follows:

seizure of goods have been increased in the
GST (Amendment) Bill. The anti-avoidance rules
dealing with specific tax planning arrangements
have also been enhanced.
•

i. introduction of a 50% surcharge on additional
tax arising from any GAAR adjustments from
YA 2023 onwards;
ii. inclusion of group relief within the scope of
GAAR; and
iii. mandating the application of GAAR to deny any
tax benefits, where the Comptroller is satisfied
that an arrangement has been implemented for
the purpose of tax avoidance.
Even before the above specific provisions comes
into force, the IRAS has already been examining
the arrangements lacking commercial rationale
or substance from a GAAR perspective. This is
evident from a recent ruling in case of GCL v CIT
[2020] SGITBR 1 (GCL), wherein the Income Tax
Board of Review confirmed the invocation of GAAR
provisions under section 33.

On November 9, 2020, IRAS issued e-tax guide
identifying the Transfer Pricing adjustments
on which corresponding GST adjustments are
required to be made.

International Tax Updates
•

•

•

DTA Agreement with Turkmenistan entered into
force on April 30, 2020
Singapore and Indonesia signed updated tax
treaty on February 4, 2020 (the updated tax
treaty is not yet ratified and hence, it does not
have the force of law).
A summary of the effective date from which the
MLI changes to various Double Tax Avoidance
Agreements (DTAs) of Singapore comes into
force is as follows:
–
–
–
–

Income Tax Treatment of Foreign
Exchange Gains or Losses for Businesses
With effect from YA 2020, CIT is prepared to allow
businesses to treat foreign exchange differences
arising from the revaluation of designated bank
account as revenue in nature even if the said
designated bank account is not maintained solely
for revenue purposes. This is provided that the
number and value of capital transactions within
the designated bank account do not exceed the
specified de minimis limit.

GST updates
•

•

From May 2021, most notices will be digitized
and paper notices will be phased out.
In order to combat Missing Trader Fraud, the
IRAS’ powers to investigate tax crimes and for

–
–
–

Oman - November 1, 2020
Kazakhstan - October 1, 2020
Czech Republic - September 1, 2020
San Marino - July 1, 2020
Russia – May 30, 2020
Portugal and Uruguay - June 1, 2020
Indonesia - December 26, 2020

Apart from the COVID-19 measures discussed
above, several other measures were taken up by the
IRAS, such as extending the compliance due dates
for both income tax as well as GST matters. These
measures certainly help Singapore in maintaining
its spot for ease of doing business amidst the
pandemic. Further various key developments of
the year reflect the IRAS stance on providing
clarity to the businesses on tax matters while also
reinforcing the spirit of law through anti-avoidance
measures. In light of these proactive measures, we
look forward to the upcoming Budget of 2021 as to
how the Singapore Government would take these
developments of 2020 further.
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The United Arab Emirates Tax Landscape –
2020 In Retrospect
In their continued efforts to attract foreign investment
and reduce the dependence of their economies on
oil, the UAE and its neighbouring Gulf Cooperation
Council (‘GCC’) countries, have realised the
importance of taxes. To this effect, the UAE and
KSA in 2018 became the first countries in the
GCC to implement Value Added Tax (‘VAT’), being
followed by Bahrain, in 2019. The other countries
in the GCC are in the process of introducing VAT
over the next two to three years. January 1, 2021
will mark three years of the UAE’s VAT regime. The
administrators of VAT in the UAE – i.e. the Federal
Tax Authority (‘FTA’) – have been very active over
the last three years, regularly issuing guides and
clarifications on various complex issues in VAT.
Furthermore, in a bid to remove itself from the
European Union’s blacklist of tax havens, and in
order to align itself with the best international tax
practices, as recommended by the Organization
for Economic Co-operation and Development
(‘OECD’), the UAE introduced Economic Substance
Regulations (‘ESR’) in April 2019. These measures
were welcomed by the global tax community, given
that the UAE has been a no or nominal tax jurisdiction.
And very recently, companies have been mandated
to provide details of the Ultimate Beneficial Owner
(‘UBO’) of their entities, in order to make the whole
ecosystem transparent. Significant changes to the
Company and Commercial Laws in the UAE have
also been announced, in order to allow 100%
Foreign Direct Investment (‘FDI’) in various sectors,
subject to meeting specified conditions. Although
existing businesses may face some challenges in
implementing these changes, they have been hailed
as some of the most significant changes in the UAE,
and they mark a step that will bring forth the next
wave of developments in the UAE’s approach to
trade and commerce.
From the perspective of trade expansion, the UAE
and Bahrain became the first two Arab nations to
abolish the trade embargo with Israel, by signing
the Abraham Accords Peace Agreement.

VAT
The UAE’s Federal Supreme Court pronounced its
very first decision in October 2020, regarding the
applicability of penalties to cases where tax returns
are revised and corrected through a process of
voluntary disclosure. There are very few global
precedents for tax disputes reaching the Supreme
Court less than three years after the introduction of
a new tax.
The Supreme Court confirmed the applicability of
the percentage/variable penalties – which could
be as high as 300% – on unpaid VAT following
the filing of a voluntary disclosure (i.e. following
the revision of the VAT return).The Apex Court has
clearly explained that the revision of a return merely
replaces the old return with the revised return, and
penalties are applicable from the date of the filing
of the original VAT return, not the date of its revision.
The Court of First Instance and the Federal Court of
Appeal had previously given contrary decisions.
In addition to the above decision, to put certain
assumptions to rest, FTA has issued various
clarifications, addressing matters such as the
time-frame for recovering Input Tax, the taxability
of changes in the permitted use of a building, the
taxability of exported services, VAT on special
offers, the registration of ‘Sole Establishments’, etc.

EXCISE
Although excise tax was introduced in FY 2017 on
a limited number of products – such as carbonated
drinks, energy drinks, tobacco, and tobacco
products – the scope has since been extended in
order to include other products – such as electronic
smoking devices and tools, the liquids that are used
in such devices and tools, and sweetened drinks –
with effect from December 1, 2019.
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UBO

WHAT ARE THE REQUIREMENTS?

The UAE very recently introduced UBO regulations
that require all businesses in the UAE to maintain
documentation regarding their beneficial ownership
as well as shareholder registers at their registered
offices. Such information needs to be submitted
to the respective regulatory authorities – i.e. the
Department of Economic development (‘DED’) or
a Free Zone Authority – in a time-bound manner.
Each authority has issued its notification formats for
such submissions.

The legislation requires UAE corporations –
including companies, branches, and representative
offices – to demonstrate substance with respect to
their activities in the UAE, if they perform one of the
following activities (referred to as relevant activity):
•
•
•
•
•

100% FOREIGN OWNERSHIP
To attract foreign investments in the UAE, the
Government has made radical changes in the
Commercial Companies Law. It has been amended
to allow 100% foreign ownership in the UAE
companies. Historically, onshore companies
required to have minimum 51% UAE National
shareholder. The amendment also include
abolishing the requirement to have local agent by
the foreign parent company for its onshore UAE
branch. The 100% foreign ownership will apply
to all sectors except few which are of strategic
importance. Changes in ownership will be subject
to various conditions and compliance requirements.

•
•
•
•

UAE corporations (licensees) performing these
activities and generating income are mandated to
satisfy the following three tests in order to comply
with the ESR:
•

•

ESR IN THE UAE
In what has been seen as a significant development
in enhancing the tax landscape in the GCC Region,
the UAE announced the introduction of ESR in April
2019. This was hailed as a welcome step by the
global tax community, since, with the introduction
of ESR, the UAE has addressed the concerns that
had been raised by the EU via its list of noncooperative jurisdictions for tax purposes. Although
the initial regulations were introduced in April
2019, the Ministry of Finance (‘MoF’) rescinded
those initial regulations in September 2020, in
order to issue a new set of regulations. This resulted
in all licensees being required to reassess and resubmit the notifications that they had filed under the
previous regime.

banking;
insurance;
fund administration;
finance and leasing;
headquarters;
shipping;
holding company;
intellectual property;
distribution and service center.

•

The Core Income Generating Activity (‘CIGA’)
Test: demonstrating that it has carried out the
relevant activity during the year;
The Directed and Managed Test: ensuring that
the relevant activity has been directed and
managed by an adequate number of people
and an adequate number of Board meetings;
and
The Adequacy Test: demonstrating that it has an
adequate number of employees and operating
expenses in order to earn its core income.

A licensee’s compliance with ESR needs to be
completed within one year following the end of its
financial year. Exemptions have also been granted
for certain categories of licensee, which are:
•
•
•

•

investment funds;
entities that are tax residents outside the UAE;
entities that are wholly owned by UAE residents
and not a part of a multinational enterprise
group; and
branches of foreign entities whose income is
taxed outside the UAE.
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THE IMPACT ON UAE CORPORATES
UAE Headquartered Groups
Licensees that are UAE-headquartered and that
conduct the majority of their business operations
within the UAE will be able to claim exemptions
from ESR compliance, meaning that they are likely
to face limited implications under these regulations.
For such licensees, ESR compliance will merely
involve a reporting obligation, as demonstrating
economic substance within the UAE will not be a
challenge. However, such licensees will need to
maintain adequate documentation with respect to
their business operations.

Multinational Groups Operating in the
UAE
Licensees that are a part of a multinational
group and that conduct their business operations
within the UAE will need to review and reassess
their operating structure in the light of these
legislative developments. The UAE’s commitment

to a transparent tax regime means that there will
be fewer opportunities for multinational groups
to enter into harmful tax practices. The Exchange
of Information (‘EoI’) protocols between the UAE
and many tax jurisdictions similarly emphasize the
point that business operations that are conducted in
the UAE will need to be backed up with substance.

THE ROAD AHEAD
The introduction of ESR can be seen as a precursor
to the introduction of a corporate tax and transfer
pricing regime in the UAE. The UAE has also
implemented
Country-by-Country
Reporting
(‘CBCR’) regulations as well as UBO regulations,
both of which represent the UAE’s commitment
to the EU to become a fully compliant tax nation.
The UAE’s allegiance to the OECD’s Inclusive
Framework on BEPS (‘Base Erosion Profit Shifting’)
would also mean that UAE corporations would
have to align their governance structures with
global best practices.
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Crystal gazing – What 2021 could have in
store?
Implementation of faceless tax
administration

Structural reforms to continue to
strengthen the Make in India regime

This is something which will be keenly observed
with bated breath. One hopes that the paradigm
shift towards a faceless tax administration truly
becomes painless, seamless and faceless. Whether
the faceless tax administration also gets extended
to the indirect taxes would be interesting.

This will be a key space to watch out for and will
complement the Atmanirbhar Bharat Abhiyan
(self-reliant India) initiative of the Government. A
decisive mandate and a Government committed to
wide ranging structural reforms could add to the
expectations. The decisiveness with which the farm
reforms have been introduced does indicate the
mindset of the Government. Would this be followed
up with anticipated structural reforms in the Labour
laws, infrastructure sector, land acquisition norms,
dispute resolution process, foreign direct investment
and generally in many areas which are part of
ease of doing business. The pandemic might have
dented the march towards making India a USD 5
trillion economy by 2025 but if the administration
uses the pandemic to usher in some long pending
reforms, the pandemic could well turn out to be a
blessing in disguise!

“Settlement” of tax disputes? – will it
see the light of the day in 2021?
Resolving tax disputes in India has been an
extremely long drawn and painful process often
stretching beyond one generation. While the VsV
Act has attempted for a speedier resolution of
disputes, India is yet to see an impactful ongoing
“settlement” mechanism similar to the ones prevalent
in some developed nations, a topic which has
garnered much attention in the media. If properly
thought through, a mechanism whereby taxpayers
and tax administration can mutually resolve tax
differences / disputes can pave way for generating
higher revenue for the Government, bringing in
certainty and avoiding long drawn litigation for
businesses. This can certainly go a long way in
adding to the ease of doing business in India.

Roll back of tax cuts in the US by
President-elect Joe Biden?
The Trump administration introduced far reaching
tax changes in the US including a deep cut in federal
corporate tax to 21%. A partial / significant roll back
to this tax cut is something which President-elect Joe
Biden was very vocal about during his presidential
campaign. Will certainly be an interesting space
to watch given that economies round the world
are struggling to get back to their feet due to the
pandemic and would not be bracing for increase in
taxes. Wide gyrations in the tax rates and the tax
system will surely not go down well with the world’s
number one economy as stability of the tax system
is implicit in the operating environment that nations
promise to business and investors. Will the roll
back of tax cuts increase India’s competitiveness
and attract foreign investors? Impact on Indian
multinationals having presence in the US also
needs to be ascertained. Interesting times ahead!

OECD expected to reach a consensus on
taxation of digital economy
With the Pillar One and Pillar Two reports being
released for public comments, it is expected that
OECD will have public consultation meetings by
mid-January 2021. It is expected that a search
for elusive holy grain of digital taxation ends soon
and so does the ongoing and potential trade wars
amongst countries.

FDI inflows – will they continue to soar?
FDI inflows in India have topped during AprilSeptember 2020 compared to in the corresponding
period of the last year. Will they continue to soar
in 2021?

How is India placed amongst other
countries in terms of a bounce back?
The forecast for India’s GDP has been revised from
-9.6% to -8.9% for 2020 and further upwards to
8.6% in 2021. Decline in new infections coupled
with high recovery rates will be a major factor in
India’s bounce back. The Make in India program
too may provide an impetus to the staggering
economy.
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Soft money chasing hard assets:

Union Budget 2021-22

With leading developed nations adopting wide
ranging fiscal stimuli to respond to the pandemic
there will be a veritable Quantitative Easing (‘QE’)
across the globe. This will have its impact on asset
prices as also the stock markets and could create
opportunities for asset bubbles.

The once in 100-year pandemic does create
expectations of a Union Budget 2021-22 to be
announced on February 1, 2021 being robust
enough to set forth a new architecture for long
range reforms. The government has the task cut for
itself as it walks a tightrope balancing the needs of
the various segments of a bruised economy on one
hand with limited fiscal room on the other.

Will the Government continue to have
ambitious tax collection target, or will it
truncate its budgets?
The Government is indeed staring at a huge shortfall
in tax revenue if the data of the first 6 months is
anything to go by. Will the budget estimates be
revised or will the Revenue continue its aggression
in terms of tax collection?

Impact of India-China faceoff
The ongoing disputes with our neighbour and
the consequential amendments made in the FDI
policy have already started to show an impact on
the supply chains. These present opportunities to
deepen the manufacturing sector in India. However,
India is up against a strong and belligerent China
which will try every trick in the book to wrest its
position back.
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About
Dhruva Advisors

Dhruva Advisors LLP is a tax and regulatory
services firm, working with some of the largest
multinational and Indian corporate groups. Its
brings a unique blend of experience, having
worked for the largest investors in India, advising
on the largest transactions and on several of the
largest litigation cases in the tax space. We also
work closely with the Government on policy issues
and with our clients on advocacy matters.
Key differentiators:
z

Strategic approach to complex problems

z

In-depth, specialised and robust advice

z

Strong track record of designing and
implementing pioneering solutions

z

Trailblazers in tax controversy management

z

Long history of involvement in policy reform

z

Technical depth and quality

We believe in thinking out of the box, handholding
our clients in implementing complex solutions
and working towards achieving results. We have
offices in Mumbai, Ahmedabad, Bengaluru, Delhi,
Pune, Kolkata, Dubai and Singapore. We advise
clients across multiple sectors including financial
services, IT and IT-enabled services (ITES), real
estate and infrastructure, telecommunications, oil
and gas, pharmaceuticals, chemicals, consumer
goods, power, as well as media and entertainment.
Dhruva Advisors is a member of the WTS Alliance,
a global network of selected firms represented in
more than 100 countries worldwide.

Our recognitions
• Dhruva Advisors has been
consistently recognised as the “India
Tax Firm of the Year” at the ITR Asia
Tax Awards in 2017, 2018, 2019
and 2020.
• Dhruva Advisors has also been
recognised as the “India Disputes
and Litigation Firm of the Year” at
the ITR Asia Tax Awards 2018 and
2020.
• W T S Dhruva Consultants has been
recognised as the “Best Newcomer
Firm of the Year” at the ITR European
Tax Awards 2020.
• Dhruva Advisors has been
recognised as the “Best Newcomer
Firm of the Year” at the ITR Asia Tax
Awards 2016.
• Dhruva Advisors has been
consistently recognised as a Tier 1
Firm in India’s ‘General Corporate
Tax’ and ‘Indirect Tax’ ranking tables
as a part of ITR’s World Tax Guide.
The firm is also listed as a Tier 1 firm
for India’s ‘Transfer Pricing’ ranking
table in ITR’s World Transfer Pricing
guide.
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