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Service Tax leviable on secondment arrangements
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C.C.E. & ST v. Northern Operating Systems
Pvt. Ltd.1
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Taxability of these employee reimbursements made by
the subsidiary company has always been a matter of
dispute even under the erstwhile Service Tax regime.
Noteworthy that post 2012, there have been several
judgments4 wherein Tribunal has consistently held that
an employer-employee relationship exists between the
Indian entity and the seconded employees and thus, the
reimbursements made by the latter for salaries paid to
seconded employees shall fall outside the purview of
Service tax.
Interestingly, the above position stands, more or less,
affirmed by CBIC itself vide its Draft Circular 5 which
states that where staff is employed by one or more
employers who normally share the cost of such
employment, the services provided by such employee
will be covered by the exclusion provided in the
definition of service.
The judgment has, effectively, jolted the industry and
opened a pandora’s box on a position which was,
hitherto, considered settled under the Service tax
regime and shall have a lasting impact under the GST
regime also.
Previously, backed by the relevant Income Tax
provisions (which provided for withholding of tax under
the head ‘Salaries’), businesses did not offer such
reimbursements to levy of Service Tax, by arguing that
the same qualified as consideration paid under an
‘Employer-Employee relationship’.
The judgment will have to be applied carefully,
especially considering the fact pattern of each case and
with an eye on the Income Tax implications it creates,
so as to ensure consistency in the stand across the
taxation laws.
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The information contained herein is in summary form and is therefore intended for general guidance only. This publication is not intended to address the circumstances of
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This publication is not a substitute for detailed research and professional opinions. Before acting on any matters contained herein, reference should be made to subject
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