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In the recent past, the issue whether waiver of loan should trigger a tax liability under the 

Income-Tax Act, 1961 (‘Act’) has been controversial1. Notably, the Bombay High Court in 

Mahindra and Mahindra Ltd. v. Commissioner of Income-Tax2 had decided in favour of the 

taxpayer (i.e. that the waiver of loan should not constitute income of the taxpayer) as the 

borrowing was accounted for as a capital receipt and not used towards trading transactions or 

to earn business income. This view was recently upheld by the Supreme Court3.  

Background 

Mahindra and Mahindra Ltd. (‘Company’) had entered into a purchase agreement with Kaiser 

Jeep Corporation (‘KJC’) for import of welding equipment, tools, die models, etc. at an agreed 

value. For the procurement, KJC agreed to provide a loan to the Company. Subsequently, 

upon the takeover of KJC by American Motor Corporation, the principal amount of the loan 

taken by the Company was waived.  

The tax authorities sought to tax the amount of waiver as business income under section 28(iv) 

of the Act by asserting that the waiver resulted in the Company effectively purchasing 

equipment without any payment.  They also contended that there was a remission of the 

Company’s liability, which was taxable under section 41(1) of the Act.  

Key conclusions of the Supreme Court 

The Supreme Court rejected both the arguments of the tax authorities. The findings of the 

Court are briefly summarised below:   

                                                
1See Commissioner of Income-Tax v. Tosha International Limited [176 Taxman 187 (Delhi)]; 
Commissioner of Income-Tax v. T.V. Sundaram Iyengar and Sons Ltd. [(1966) 222 ITR 344]; Solid 
Containers Limited v. Deputy Commissioner of Income-Tax [(2009) 308 ITR 417 (Bom)] 
2 (2003) 261 ITR 501 (Bom) 
3 Civil Appeal No. 6949-6950 of 2004 (Supreme Court, 24 April 2018)  
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On the applicability of section 28(iv)  

Under section 28(iv), the value of any benefit or perquisite, whether convertible into money or 

not, arising from business is chargeable to income-tax under the head ‘Profits and Gains of 

Business or Profession”. The Court held that this clause applied only to benefits and 

perquisites which were not in the form of money. The Court noted that the Company received 

cash due to the waiver of the loan, and therefore concluded that section 28(iv) would not be 

attracted in this case.  

On the applicability of section 41(1) 

Under section 41(1), if an allowance or a deduction has been availed by a taxpayer in respect 

of any loss, expenditure or trading liability, and thereafter the taxpayer receives any sum in 

respect of such loss or expenditure or any benefit by way of remission / cessation of the trading 

liability, such sum / remission becomes taxable in its hands.   

The Court held that the provisions of section 41(1) were not applicable to the present case 

as-  

• The Company had not claimed any deduction under section 36 in respect of the 

interest paid on the loan. The Court noted that the depreciation claimed by the 

Company on the machinery purchased from KJC could not be considered as any 

allowance or deduction in respect of the loan taken by it. Consequently, the provisions 

of section 41(1) could not be invoked in this case.  

 

• The Court also noted that section 41(1) applied only in respect of remissions made 

towards trading liabilities of the taxpayer. In this case, capital assets purchased by the 

Company had not been debited to the trading account or the profit and loss account in 

any of the assessment years. Since the waiver of loan did not amount to the cessation 

of a trading liability, section 41(1) could not be applied to bring the amount of waiver to 

tax.   

Dhruva Comments 

This decision will help bring about clarity on the tax implications arising from the waiver of 

loans. Although the judgment was rendered in a very specific fact pattern, it will have 

implications in several other cases, including in the context of matters that are being taken up 

under the Insolvency and Bankruptcy Code.  



 

3 

 

© 2018 Copyright Dhruva Advisors LLP. 

 

ADDRESS 

 

Mumbai 
1101, One IndiaBulls Centre,  
11th Floor, Tower 2B,   
841, Senapati Bapat Marg,  
Elphinstone Road (West),  
Mumbai 400 013  
Tel: +91 22 6108 1000 / 1900  
 
Ahmedabad 
B3, 3rd Floor, Safal Profitaire, 
Near Auda Garden, 
Prahladnagar, Corporate Road, 
Ahmedabad - 380 015 
Tel: +91-79-6134 3434 
 
Bengaluru 
Prestige Terraces, 2nd Floor 
Union Street, Infantry Road, 
Bengaluru 560 001 
Tel: +91-80-4660 2500 
 
Delhi / NCR 
101 & 102, 1st Floor, Tower 4B 
DLF Corporate Park 
M G Road, Gurgaon 
Haryana - 122 002 
Tel: +91-124-668 7000 
 
Singapore 
Dhruva Advisors (Singapore) Pte. Ltd.  
20 Collyer Quay, #23 01 
Singapore 049319 
Tel: +65 9105 3645 
 
Dubai 
WTS Dhruva Consultants 
U-Bora Tower 2,  
11th Floor, Office 1101 
Business Bay P.O. Box 127165 
Dubai, UAE 
Tel: + 971 56 900 5849 
 
Bahrain  
WTS Dhruva Consultants 
Bahrain Financial Harbour, East Tower - Floor 23, Office 
2301, Building 1398, Road 4626, Block 346. Manama, 
Kingdom of Bahrain 
Tel: 973 1663 1921 
 
New York 
Dhruva Advisors USA, Inc. 
340 Madison Avenue, 19th Floor, New York,  
New York 10173 USA 
Tel: +1-212-220-9494 
 
Silicon Valley, USA 
Dhruva Advisors USA, Inc. 
5201 Great America Parkway,  
Santa Clara,  
California 95054 
Tel: +1 408 930 5063 
 
 

KEY CONTACTS 

 

Dinesh Kanabar (Mumbai) 

Chief Executive Officer  

dinesh.kanabar@dhruvaadvisors.com   

 

Vishal Gada (Ahmedabad) 

vishal.gada@dhruvaadvisors.com  

 

Ajay Rotti (Bengaluru) 

ajay.rotti@dhruvaadvisors.com  

 

Krishan Malhotra (Delhi / NCR) 

krishan.malhotra@dhruvaadvisors.com   

 

Mahip Gupta (Singapore) 

mahip.gupta@dhruvaadvisors.com  

 

Pratik Shah (Dubai) 

pratik.shah@dhruvaadvisors.com  

 
Lawrence Zlatkin (USA) 

lawrence.zlatkin@dhruvaadvisors.com 

 

 

 

Disclaimer:  

This information contained herein is in summary form and is therefore intended for general guidance only. This publication is not 
intended to address the circumstances of any particular individual or entity. No one should act on such information without 
appropriate professional advice after a thorough examination of the particular situation. This publication is not a substitute for 
detailed research and opinion.  Before acting on any matters contained herein, reference should be made to subject matter 
experts and professional judgment needs to be exercised.  Dhruva Advisors LLP cannot accept any responsibility for loss 
occasioned to any person acting or refraining from action as a result of any material in this publication 
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