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     DIMENSIONS - December 2016 

13 January 2017 

SERVICE TAX  

 

Case Laws  

 

Scientific and technical consultancy services 

provided from India to overseas customers shall 

be ‘Export’ of service even if the goods have been 

made available in India for providing service 

 

The assessee is a 100% Export-Oriented Unit 

providing ‘Scientific or Technical Consultancy 

Services’. The assessee entered into an agreement 

with the overseas customer for the generation of 

candidate compounds for pharmaceutical products 

on certain drugs from the product and information 

supplied by the customer. For the service provided, 

the assessee received consideration in a convertible 

foreign currency. As the assesse was unable to utilise 

the accumulated CENVAT credit, six refund claims 

were filed starting from the period October to 

December 2012 till January to March 2014 under 

Rule 5 of CENVAT Credit Rules, 2004 (‘CCR’) as the 

activity conducted by them was considered to be an 

Export of Service. The adjudicating authority 

sanctioned the refund claim for the first two periods 

and rejected the rest of the claims. The assessee filed 

an appeal against the rejection of claims and the 

department challenged the sanction of the two 

claims. The appeal filed by the revenue was rejected 

and the appeal filed by the assessee was allowed.  

 

Revenue filed an appeal before the tribunal 

contending that the place of provision of service is in 

India as per Rule 4 of Place of Provision of Service 

Rules, 2012 (‘POPS’) read with Guidance Note 5.4 of 

the Education Guide dated 20 July 2012, which states 

that the location of service provider shall be the 

location of service, since some goods were provided 

by the service receiver.  The assessee relied on the 

Tribunal decision in the case of Commissioner of 

Central Excise, Pune-I vs. Sai Life Sciences Ltd. and 

SGS India Pvt. Ltd vs. Commissioner of Service Tax 

Mumbai which was approved by the Bombay High 

Court.  
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The CESTAT stated that if the contention of the 

revenue is upheld in such case, the benefits under 

Rule 5 of CCR and the interest of the exporter will be 

limited. CESTAT also stated that the assessee was 

eligible for the benefits as the service rendered by 

them was treated as export of service, even though 

the activity was carried out in the taxable territory 

and the goods were  made available for providing 

such service. The service is said to be complete upon 

the satisfaction of the customer located outside the 

territory of India. Therefore, Rule 3 of POPS rule 

would be applicable where the place of provision of 

service is the location of the service recipient. 

 

Thus, the CESTAT concluded that the provisions of 

Rule 4(1) of POPS are not attracted and rejected the 

revenue’s appeal.  

 

Dhruva Comments: 

 

The decision might give relief to the pharmaceutical 

sectors where some goods or products are received 

from the customers located outside India for 

developing new compounds and also who are 

providing research service.  Such services would 

qualify as export, with consequential benefits.  

 

Principal Commissioner of Central Excise Pune-I 

vs. Advinus Therapeutics Pvt Ltd. [TS-518-

CESTAT-2016-ST] 

 

An amount paid on behalf of an overseas branch 

to the foreign supplier would not be subject to 

service tax  

 

The assessee is an 100% EOU unit that has  branches 

outside India and is in the business of software 

development and export of the same software. The 

overseas branch incurred some expenditure to 

promote the commercial interest and the 

expenditure was recorded in the books of accounts 

for the financial year 2003-04 to 2008-09.  A demand 

notice was issued on the assessee for the expenses 

incurred by the overseas branch and for the 

commission paid to the foreign service provider by 

the overseas branch. The said notice alleged that the 

assessee was liable to pay tax under the reverse 

charge mechanism, as the same would constitute 

import of service. The assessee, in this regard relied 

upon the case of Tech Mahindra vs. Commissioner of 

Central Excise Pune-I and Genom Biotech Pvt. Ltd vs. 

Commissioner of Central Excise & Customs Nashik, 

wherein it was held that the flow of funds from the 

head office to the branch is merely a transfer of funds 

and is only a financial arrangement. Further, it was 

held that the branch cannot survive without the 

resources assigned by its head office, and in no 

instance, would such a reimbursement be taxable 

under Finance Act, 1994.  

 

The Tribunal held that the matter does not sustain 

on the basis that the service obtained by the 

overseas branch of the assessee will be liable to 

service tax under the reverse charge in India. The 

Tribunal stated that each transaction between the 

head office and the branch needs to be analysed 

separately for taxing a transaction. Further, it noted 

that the amount of income and expenditure as 

shown in the balance sheet is the requirement of 

accounting standard which mandates that the 

branch financials need to be reflected in the 

financials of the head office. Therefore, the 

assessee’s appeal was allowed.  

 

Dhruva Comments: 

 

While the decision relates to the pre-2012 period, it 

would be relevant even after 2012.  A service would 

be taxable only when the same is received in a 

taxable territory. A mere transfer of funds from the 

head office to its branch shall not be taxable in India. 

 

3i Infotech Ltd vs. Commissioner of Service Tax, 

Mumbai-II [2016-TIOL-3340-CESTAT-MUM] 

 

Notifications and Circulars 

 

Service provided by an acquiring bank in relation 

to settlement shall be exempt from tax  
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The Notification no. 25/2012 has been amended to 

include entry 64, which gives tax exemption for the 

service provided by the acquiring bank in relation to 

settlement of the amount up to two thousand in a 

single transaction through a credit card or debit card 

or a charge card or other payment card. For this 

purpose, the acquiring bank means a banking 

company, a financial institution, including a non-

banking financial company, or any other person, who 

makes the payment to any person who accepts such 

cash. 

 

Notification No. 52/2016-Service Tax dated 08 

December 2016 

 

An invoice, bill or challan issued under Rule 4A of 

Service Tax Rules, 1994 (‘STR’) may not be 

digitally signed for providing Online Information 

Database Access or Retrieval service  

  

Rule 4C of STR has been amended to include a 

proviso after sub-rule (1) stating that a person 

located in a non-taxable territory providing service in 

relation to OIDAR to a recipient located in a taxable 

territory may issue an online invoice not 

authenticated by means of a digital signature up to 

31 January 2017. 

 

Notification No. 53/2016-Service Tax dated 19 

December 2016 

 

VALUE ADDED TAX  

 

Case Laws 

 

Movement of goods from one state to another in 

respect of e-commerce transaction amounts to 

inter-State sales 

 

M/s WS Retail Services Pvt. Ltd. (the assessee), sells 

various products via the online portal 

www.flipkart.com. The goods meant for sale are 

stored in the warehouses located at Mumbai, 

Kolkata, Bangalore, Delhi and Noida. The present 

case pertains to the purchase of goods made by the 

customers located in Puducherry. After the order is 

placed by the customer located in Puducherry, the 

goods are transported on ‘self’ basis from the 

warehouse to Puducherry, where the assessee has 

installed a delivery hub for sorting of the various 

orders. From there the goods are delivered to the 

customers in Puducherry through their logistics 

division E-Kart Logistic. The assessee paid CST at full 

rate in the State from where the goods originated.     

 

The department alleged that the said sales are an 

intra-state transaction and are liable to local 

Puducherry VAT (PVAT).  

 

The High Court, after understanding the flow of the 

transaction, referred to a plethora of judgements viz. 

UOI vs. K. G. Khosla & Co. (P) Ltd. & Others [AIR 1979 

SC 1160]; Tata Iron & Steel Co., vs S.R. Sarkar And 

Others [AIR 1961 SC 65]; Balabhagas Hulaschand 

Industries vs. State of Orissa reported in [1976 2 SCC 

44] which have laid down the principles for an inter-

State sale. The Hon’ble High Court has held as 

follows: 

  

 There is no dispute that, only after the customer 

places the order online, a bill is generated and the 

identified package is consigned to Puducherry. 

Thus, the movement of goods would not have 

occasioned from one state to another if the 

customer had not placed the order. 

 

 The law only requires that the movement and sale 

of goods must have a link which can be either 

specified in the contract or implied in the 

contract. Even if it is not specified or implied from 

the contract, if such movement is incidental to the 

contract then it is an inter-State sale. In the 

instant case, the online purchase order being an 

agreement to sell results in the movement of 

goods from outside Puducherry, therefore, it is an 

inter-State sale transaction. 

 

 The movement of the goods on ‘self-basis’ (i.e. 

consignor and consignee are the same) is not a 

relevant factor to decide whether the sale is inter-

state or not. Reliance was placed upon the 



 
 

4 | P a g e  
   © Dhruva Advisors LLP. All rights reserved.  

judgement of Rukmini Mills Ltd vs. The 

Government of Tamil Nadu [1975 (36) STC 425 

Mad]. 

 

 The movement of the goods from one depot to 

another will not affect the nature of the sale. 

Reliance was placed upon the judgement of 

Sahney Steel and Press Works Ltd., & Anr. vs. CTO 

& Ors. [1985 (4) SCC 173] wherein it was held that 

the movement of the goods from the factory to 

the branch office in another state was a result of 

a covenant of contract of sale and the branch only 

acted as a conduit through which the goods 

passed. 

 

Accordingly, it was held that the transaction was an 

inter-state sale transaction.  

 

Dhruva Comments: 

 

As per Section 3 of the Central Sales Tax Act, 1956, 

‘movement of goods’ is the sole criteria to be applied 

for ascertaining whether the transaction is an inter-

state sale or otherwise. The judicial precedents have 

time and again applied the same as a litmus test for 

ascertaining the nature of sale. The said movement 

of goods could be specified, implied, covenant or 

incidental to the contract of sale. The instant 

judgment re-affirms the said principle.  

 

M/s WS Retail Services Pvt. Ltd. vs. CTO-I, 

Puducherry [2016-TIOL-3033-HC-MAD-VAT] 

  

Transfer of right to use brand name is exigible to 

VAT  

 

M/s. G D Goenka Pvt. Ltd., the assessee, (franchisor) 

is in the business of imparting and promoting 

education and has a brand name titled as “G D 

Goenka Public School”. M/s. KPS Educational Trust 

(franchisee) had entered into a franchise agreement 

with the assessee for grant of a non-exclusive license 

of its brand name along with its logo, sign, 

trademark, etc. The Franchisee intended to construct 

a school using the said brand name. The school 

would be run under the guidance of the assessee and 

remain at par with the standards of education as 

maintained by the assessee. The assessee is receiving 

royalty charges from the franchisee for use of its 

brand name and the assessee is discharging service 

tax on the royalty charges received from the 

franchisee.  

 

The department alleged that the assessee was liable 

to pay VAT under the UP VAT Act, as the right to use 

the brand name under the franchise agreement 

amounts to transfer of right to use the goods. The 

issues before the Hon’ble High Court were as under 

 

 Whether VAT is leviable on the transfer of right to 

use the brand name under the franchise 

agreement.  

 

 Whether grant of non-exclusive license would be 

covered under the provision of service tax or VAT, 

and if both then which part is leviable under 

service tax and which part is under VAT.  

 

The High Court, after analysing the franchise 

agreement, observed as follows: 

 

 The amendment made in article 366(29A) of the 

Constitution of India is to cover those cases 

where there is no sale of goods but there is 

transfer of right to use property in goods which 

are considered as deemed sales.    

 

 Right to use property i.e. brand name for 

consideration amounts to sale under the UPVAT 

Act, 2008 read with article 366(29A) of the 

Constitution.   

 

 The High Court relied on the judgment of State 

of Karnataka vs. Pro Labs & Other [2015 (8) SCC 

557] wherein it was held that if a transaction 

involves supply of goods and provision of service 

then, sales tax and service tax both would apply 

and it cannot be said that no sales tax is payable 

since service tax is being paid on the said 

transaction. 
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 Reliance was also placed on the decision of Yasha 

Overseas vs. Comm. of Sales Tax [2008 (8) SCC 

681] wherein it was held transfer of import license 

would get covered in the definition of goods and 

is exigible to VAT.  

 

Accordingly, the High Court held that transfer of 

brand name is liable to UP VAT. Further, the High 

Court also held that, in case of a composite 

transaction, both service tax and VAT would apply on 

their respective portion and dominant intention test 

would not apply in the said transaction.  

 

Dhruva Comments: 

 

The issue of taxability of the transaction on 

intangibles has already been a subject matter of 

dispute in the recent past. There have been High 

Court rulings in the past which have discussed on 

whether there is exclusive transfer/unconditional 

transfer of right to determine whether the 

transaction involves transfer of right to use and VAT 

would be applicable or not. The instant judgment, 

without commenting on the aspect of exclusivity has 

held that brand name is nothing but goodwill which 

has its value and it should get covered under the 

definition of sale and exigible to VAT.  

 

M/s G. D. Goenka (P) Ltd. vs. State of U.P. and 

Others [2016 (12) TMI 821 ALLAHABAD 

HIGH COURT] 

 

Notifications & Circulars 

 

Maharashtra 

 

Waiver of late fees  

 

The government has waived the late fees for the 

dealers who have not filed their returns for the 

period upto 31 March 2016. The waiver prescribed is 

as follows: 

 

 

 

Sr 

No 

Phase Return filed 

during period 

Late fee 

payable 

1 Phase I 01/01/2017 to 

31/01/2017 

No late fee 

payable 

2 Phase II 01/02/2017 to 

28/02/2017 

Rs. 2,000/- 

payable per 

return (waiver 

granted for 

amount in 

excess of Rs. 

2,000) 

 

Notification No. VAT. 1516/C.R. 178/Taxation-1 

dated 28 December 2016 

 

Extension in time limit for filing of MVAT Audit 

report 

 

The department has extended the due date for filing 

of MVAT audit report for F.Y. 2015-16 from 15 

January 2017 to 9 February 2017. Further, the last 

date for submitting the physical copy of 

acknowledgment shall be 20 February 2017. 

 

Trade Circular no. 3T of 2017 dated 11 January 

2017 

 

Gujarat 

 

Extension in time limit for filing of Audit report 

and Annual Return for FY 2015-16 

 

The government has extended the due date for filing 

of the audit report u/s 63 of the GVAT Act from 31 

December 2016 to 28 February 2017. Accordingly, 

the due date for filing of the annual return in Form 

205 for the dealers who are required to submit audit 

report has also been extended to 28 February 2017. 

 

No penalty will be levied if the audit report and the 

annual return is filed within the revised time limits. 

 

Circular no. GUJKA/VAT-17C/16-17/JA.193/168 

dated 20 December 2016 and Circular No. 

GUJKA/VAT-15/16-17/JA.192/167 dated 20 

December 2016 
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Rajasthan 

 

Amnesty Scheme 2016 

 

The government has notified an Amnesty scheme 

2016 in respect of the dealer or person against whom 

total outstanding demand created upto 31 July 2016 

is less than rupees twenty-five crores. The following 

acts are covered under the scheme: 

 

- The Rajasthan Sales Tax Act, 1954; 

- The Rajasthan Sales Tax Act, 1994; 

- The Rajasthan Value Added Tax Act, 2003; 

- The Central Sales Tax Act, 1956. 

 

Further, based on the category of demand there are 

certain conditions prescribed based on which waiver 

is provided on late fee, penalty and interest.    

 

The procedure for availing the benefits of the 

scheme has been detailed in the notification. 

 

Notification No. F12 (16)/FD/TAX/2009-65 dated 

02 December 2016 

 

Central Excise 

 

Case Law 

 

Definition of input service, as amended w.e.f. 1 

April 2011, is broader than previous definition 

 

The appellant is engaged in refining and clearing 

diverse petroleum products on payment of 

appropriate duty of excise. Between April 2013 and 

December 2013, the appellant had availed CENVAT 

credit of service tax paid on services received by 

them and utilized for discharging the excise duty 

liability on the finished products cleared from the 

refinery. The revenue authorities disputed the 

eligibility of the following input services on the 

grounds that the services did not have any nexus 

with the manufacturing activity: 

 

 Catering services:  CENVAT credit was availed on 

service tax paid to hotels where training activities 

like seminars, workshops etc., connected with the 

manufacturing activity of the appellant, were 

undertaken. 

 

 Housekeeping services  

 

 Commissioning services: The services were in 

the nature of project monitoring consultancy 

services in relation to the refining activities 

undertaken by the appellant 

 

 Documentation services: The services involved:  

 

- Certification services in connection with the 

Disaster Management Plan, which is required 

by various statutory authorities under the 

Explosives Act, Factories Act etc.; and  

- Documentation services for Mechanical 

Engineering Services covering the process 

drawings in the refinery 

 

 Conducting written tests for non-

management staff: These services were in 

relation to conducting written tests for the 

selection of non-management employees to fill 

up existing vacancies. 

 

By referring to the definition of ‘input service’, the 

Tribunal allowed the CENVAT credit on the 

aforementioned disputed input services on the 

following grounds: 

 

 Catering services: The catering services were not 

barred or excluded from the definition of ‘input 

service’ as provided by Rule 2(l) of the CENVAT 

Credit Rules, 2004 (‘CENVAT Rules’). The catering 

services availed by the appellant were not in the 

nature of outdoor catering service used primarily 

for personal use or consumption of any 

employee, but related to food served in training 

activities like seminars, workshops etc., hence 

their input services will not fall under the 

exclusion clause (C) of Rule 2(l) of CENVAT Rules. 
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 Commissioning services: These services were in 

the nature of project monitoring consultancy 

services which were in relation to the refining 

activities undertaken by the appellant and were 

not excluded by the definition of ‘input service’.    

 

 Housekeeping services: Housekeeping 

functions like cleaning etc., were required for the 

proper upkeep of premises which is necessary for 

the manufacturing activities, and hence should be 

accepted as ‘input service’. Furthermore, the 

housekeeping services are not explicitly barred 

from the definition of ‘input service’.  

 

 Documentation services: These services were in 

relation to refining activity and hence would fall 

within the definition of ‘input service’.  

 

 Conducting written tests for non-

management: These services were for 

recruitment which was specifically included in the 

definition of ‘input service’. 

 

Accordingly, the decision was given in favour of the 

appellant. Furthermore, the Tribunal observed that 

the definition of ‘input service’, as amended w.e.f. 1 

April 2011, has been broadened, and now takes 

within its ambit, among other things, all input 

services used by the manufacturer, whether directly 

or indirectly, in relation to the manufacture of final 

products and clearance of final products, except 

services specifically excluded in clauses A, B, and C of 

Rule 2(l) of the CENVAT Rules. 

 

Dhruva Comments: 

 

The Tribunal made a very welcome observation on 

the definition of ‘input service’. It held that w.e.f. 1 

April 2011, the definition of ‘input service’ was 

widened and broadened to take within its ambit all 

input services used by the manufacturer, whether 

directly or indirectly, in or in relation of manufacture 

of final products and clearance of final products, 

except services specifically excluded in clauses A, B 

and C of the Rule.   

 

M/s Hindustan Petroleum Corporation Ltd vs. 

CCE, Visakhapatnam-I [2016-TIOL-3130-CESTAT-

HYD] 

 

CUSTOMS 

 

Case Laws 

 

No separate settlement applications required for 

multiple Show Cause Notices (‘SCN’) issued over 

one cause 

 

In the given case, Department conducted searches, 

recorded statements of the petitioners and issued 

two SCNs. The first SCN demanded duty based on 

the value of seized goods, whereas the second one 

demanded additional duty for clearances for the past 

period but in respect of the same goods. 

 

The petitioner filed one application before the 

Settlement Commission (‘Commission’) against both 

the aforesaid SCNs. The Commission made the 

following observations: 

 

 The subject matter of both the SCNs, although 

issued to the same person, is different. 

 

 Special bench’s decision in the case of Yousuff 

Kasim Sait [2003 (161) ELT 1069 (Sett. Comm.)], 

allowing composite application for more than 

one proceeding, was based on the erstwhile 

settlement commission rules. As the said rules 

have been superseded, the said decision is not 

applicable to this case. 

 

 As per Section 32E of the Central Excise Act, 1944 

(‘CE Act’), the applicant should have filed 

separate applications for each SCN. Reliance was 

placed on the case of Optigrab International 

[2010 (253) ELT 722 (Mad.)]. 

 

In view of the above, the Commission rejected the 

petitioner’s application stating that a composite 

application cannot be allowed for two SCNs. 
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The petitioner filed a writ petition stating that 

aforesaid order is unjustified on the following 

grounds: 

 

 the first SCN was issued to quantify duty on the 

seized material and the second SCN merely 

sought to quantify further liability based on the 

first SCN; 

 

 the substance of dispute before the Commission 

was one and the same, and no separate 

applications should be required in this case. 

Reliance was placed on the case of Yousuff 

Kasim Sait (supra) and Mahendra Petrochemical 

Ltd. [2010 (257) ELT 412 (Guj)]. 

 

In this regard, the Delhi High Court noted the 

following: 

 

 In the case of Optigrab International (supra), the 

Madras High Court held that the three SCNs 

cannot be treated as a single case for settlement 

as these SCNs were issued by three different 

authorities. This logic of the Madras High Court 

is not acceptable, since, all these three SCNs 

were related to the same proceeding i.e., the 

search and seizure of the assessee. Issuance of 

separate SCNs was a merely for convenience and 

cannot detract from the fact that investigation 

was a seamless one, in relation to the same 

matter. 

 

 Unlike the aforesaid decision, in the instant case, 

both the SCNs were issued by the same 

Commissionerate. 

 

 In such circumstances, Court should lean to a 

progressive interpretation that furthers the 

petition rather than deny the admissibility based 

on purely procedural views. 

 

Based on the above discussion, Delhi High Court 

allowed the writ petition. 

 

Dhruva Comments: 

 

Though there seem to be conflicting decisions on the 

subject matter, it is relevant to note that each 

decision is based on the facts specific to the case. 

Acknowledging this distinction, the Delhi High Court 

took an interpretation based on the facts that 

demand under both notices pertained to the same 

goods and were issued by the same 

Commissionerate and also commented that a lenient 

approach should be adopted in cases involving 

procedural issues. 

 

Door Deco Industries vs. Customs, Central Excise 

& Service Tax Settlement Commission [TS-492-

HC-2016(DEL)] 

 

No interest to be demanded if recovery of 

interest is not specifically mentioned in the bond 

executed for duty free clearances 

 

The appellant made duty free clearances of various 

components, parts and machinery, etc. for 

manufacture of condensate polishing unit and 

equipment, for supply to Chandrapur Thermal Power 

Unit of Maharashtra State Electricity Board, financed 

by World Bank, vide notification no.36/97-Cus. dated 

11 April 1997. The intelligence gathered by the 

Department suggested that the World Bank was not 

financing the said project at the time of issuance of 

Special Imprest License (SIL), as the said financing 

was already suspended by then. 

 

The appellant paid the entire customs duty on such 

imports before issuance of SCN. The appellant only 

contested the interest element on the ground that 

the bond was executed only with respect to duty and 

not for interest on such duty. 

 

The Department argued that, even though there is 

no provision of charging interest, the said 

notification specifically prescribed for a condition to 

pay such interest. Thus, interest is payable in this 

case. 

 

The CESTAT observed that as per law the appellant 

was required to execute a bond with respect to duty 

and interest, but since the bond was executed only 

with respect to the duty element, with no objections 

from the bond accepting authority, no interest was 

recoverable in such a case. Support was taken by the 

CESTAT from the Supreme Court decision Jayaswal 

Neco Ltd. [2005 (322) ELT 561 (SC)]. 

 

 



 
 

9 | P a g e  
   © Dhruva Advisors LLP. All rights reserved.  

Dhruva Comments: 

 

As can be seen, the issue has been settled by the 

Supreme Court in the case of Jayaswal Neco Ltd 

(supra) and the aforementioned judgement further 

confirms the same view. 

 

M/s. ION Exchange (India) Ltd. vs. Commissioner 

of Customs (Adjudication), Mumbai [2016 (12) 

TMI 1498 – CESTAT Mumbai] 

 

Differential duty cannot to be demanded under 

Section 28 of the Customs Act, 1962 (‘Customs 

Act’) where the provisional assessments 

undertaken under Section 18 

 

The appellant is in the business of deploying used 

and imported cranes on contract with the clients. 

Investigations were initiated against imports of 16 

cranes and one consignment of used accessories for 

a crane. In the course of investigation, another crane 

was seized prior to its clearance, which was later 

cleared on provisional assessment. Investigation 

alleged that Madan Lalwani used to get cranes 

assessed at the rate of Rs. 25-28 per kg of lifting 

capacity, which had later increased to Rs. 40 per kg. 

Investigating authorities also identified illicit channel 

used to funnel the differential value payable on such 

imports. During the course of investigation, the 

appellant paid Rs.1 crore. 

 

Alleging undervaluation of imports, the Department 

invoked Rule 10A/12 of the Customs (Determination 

of Price of Imported Goods) Rules, 1988/2007 

(‘Valuation Rules’) and sought to enhance the 

declared value of imports. Accordingly, the following 

demands were raised: 

 

 Differential duty under Section 28 of the 

Customs Act along with interest. 

 Appropriation the differential duty, interest, fine 

and penalty, against of amount deposited. 

 Confiscation of such cranes under 111(m) of the 

Customs Act but could not be confiscated due to 

unavailability. 

 Penalty under Section 114A of the Customs Act 

on importer. 

 Penalty under Section 112(a) and 114A of the 

Customs Act on Jitesh Vador and Madan Lalwani, 

the main executor. 

 A further penalty under Section 114A of the 

Customs Act on importer, again. 

 

In view of the above, the Mumbai CESTAT made the 

following observations: 

 

 Imposition of penalties twice on the importer 

under Section 114A of the Customs Act has no 

rationale. 

 Imposition of penalties on the individuals under 

Section 114A of the Customs Act is without 

authority of law as the said provision can only be 

invoked against ‘the person liable to pay duty 

under Section 28’, which is alleged to be the 

appellant. 

 Non-applicability of Section 28 in the case of 

provisional assessment, as: 

- There is no reason in resorting to Section 28 

when the goods have been provisionally 

assessed, as Section 18 itself assures a 

mechanism for adjusting differential duty, 

when duty has been short-levied or non-

levied; 

- If resorting to Section 28 is accepted, both 

Section 17 or 18, empowering finalisation of 

assessment, would be superfluous. 

 Out of the 14 cranes, 3 pertain to bill of entry 

prior to 12 July 2007, i.e., more than 5 years 

before issuance of SCN dated 11 July 2012. 

 Remittance of any amount during investigation 

is nothing but a deposit. As the duty, cannot be 

demanded under Section 28, there is no scope 

for adjustment of such amount towards 

discharge of duty short-levied. 

 In the instant case, no demand had been made 

when the amount was voluntarily paid by the 

appellant and the notice had been contested on 

limitation before the original authority. Thus, the 

adjudicating authority has exceeded its powers 

in adjusting differential duty and interest from 

the voluntary deposit. 

 The impugned order has not cited any rule under 

Valuation Rules. 
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 The rejection of declared values is based on the 

statements under Section 108 of the Customs 

Act, admitting undervaluation. Credibility to 

such statements is accorded only in case of 

cross-examination, which was demanded by the 

appellant, but refused at the adjudication stage. 

Thus, the conclusion arrived at from invalidated 

statements suffers the stigma of invalidity. 

 

In view of the above discussion, the CESTAT set aside 

the impugned order and remanded the matter back 

to be heard afresh with an opportunity afforded for 

cross-examination of deponents. 

 

Dhruva Comments: 

 

The issue pertaining to issuance of show cause 

notice under section 28 of the Customs Act, prior to 

finalisation of provisional assessment has been a 

controversial issue and there is a divergent view 

given by the Bangalore CESTAT [Lanco Kondapalli 

Power Ltd 2015 (319) ELT 309 (Tri-Bang.)], which has 

held that finalising the provisional assessment while 

simultaneously invoking Section 28 of Customs Act 

and imposing penalty along with confiscation of 

goods was permissible under law. The matter is 

pending before the Supreme Court for consideration 

and thus, one needs to wait for the decisions from 

higher forums to get more clarity. 

 

Gopalji Heavy Lifters vs. Commissioner of 

Customs (Import), Mumbai [TS-527-CESTAT-

2016(Mum)-CUST] 

 

Notifications, Circulars and Public Notices 

 

Amendments to General Exemption Notification 

No.12/2012-Customs 

 

 Standard rate for ‘Wheat’ covered under chapter 

heading 1001 1900 or 1001 9910 reduced from 

‘25%’ to ‘Nil’ under Serial Number 34.   

 

 After the table, in the proviso, the following 

clause has been inserted:  

 

“(dd) the goods specified against serial no. 284A 

of the said Table on or after the first day of 

January, 2017;” 

 The following entries have been omitted: 

 

Sr. No. Chapter Heading Description 

34A 1001 1900 or 1001 9910 Wheat 

163B 2844 Technitium-

99m 

 

 Clause (af) after the table, which read as, ‘the 

goods specified against serial no. 34 A of the said 

Table on or after the first day of March, 2017’ has 

been omitted. 

 

Notification No.60/2016-Cus. dated 08 

December 2016, 61/2016-Cus. dated 27 

December 2016 and 62/2016-Cus. dated 31 

December 2016 

 

Raiganj railway station appointed as a land 

customs station for export of goods 

 

Notification No.63/1994-Cus (NT), dated 21 

November, 1994 has been amended to appoint 

Raiganj railway station as land customs station for 

the purpose of export of goods from India. 

 

Notification No. 146/2016-Cus. (N.T) dated 14 

December 2016.  

 

Introduction of Express Cargo Clearance System 

(ECCS) as a pilot project at Courier Terminal, CSI 

Airport, Mumbai 

 

ECCS has been introduced as a pilot project at 

courier terminal, CSI Airport, Mumbai with effect 

from 5 December 2016 to carry out automated 

assessment and clearance under Courier Imports and 

Exports (Electronic Declaration and Processing) 

Regulations, 2010. 

 

Circular No. 58/2016-Customs. Letter F. No. 

450/221/2016-Cus IV dated 02 December 2016 

 

Inclusion of SCNs issued by DRI, DGCEI, etc. in the 

Call Book, considering stay of operations of Delhi 

High Court’s decision for Mangali Impex Ltd 

 

In view of the fact that the operations of the Delhi 

High Court’s decision in the case of Mangali Impex 

Ltd has been stayed by the Supreme Court, CBEC has 

issued the following instructions: 
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 As the said stay doesn’t change the position, all 

the SCNs covered by the aforesaid decision 

should continue to be in the Call Book, till the 

department’s SLP is finally disposed off. 

 

 All the SCNs issued by DRI, DGCEI, SIIB, etc., 

where the adjudication is pending and the 

demand pertains to period prior to 8 April 2011, 

should be transferred to the Call Book, even 

when the said SCNs are issued prior to or post 6 

July 2011. 

 

Instruction No.F.No.276/104/2016-CX.8A (Pt.) 

dated 28 December 2016 

 

Withdrawal of Instructions dated 29 June 2016 

and 28 December 2016, and initiating 

adjudication of cases covered therein by taking 

out from Call Book 

 

Considering the opinion of the Solicitor General on 

the matter of stay by Supreme Court on the case of 

Mangali Impex Limited, the CBEC withdrew the 

Instructions dated 29 June 2016 and 28 December 

2016. The CBEC also instructed to take out the cases 

covered vide these instructions from the Call Book 

immediately and initiate the adjudication of such 

SCNs in accordance with law. 

 

Instruction No.F.No.276/104/2016-CX.8A (Pt.) 

dated 03 January 2017 
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About Dhruva Advisors LLP  

Dhruva Advisors offers a wide range of services in the tax 

and regulatory space to clients in India and around the 

world. 

We are a cohesive team of tax professionals who are 

focused on providing our clients with high quality tax and 

related services. With strong research and technical skills 

coupled with extensive experience, we provide well-

thought out and strategic solutions to complex problems. 

Our professionals have advised on some of the largest 

transactions in the world and have handled several of the 

largest tax controversies in India.  Our professionals also 

have a strong track record of designing and implementing 
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international tax. 
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International Tax Review, World Tax Guide 2017, 

among the world’s leading tax firms.  
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This information contained herein is in summary form and is therefore intended for general guidance only. This publication is not intended 

to address the circumstances of any particular individual or entity. No one should act on such information without appropriate professional 

advice after a thorough examination of the particular situation. This publication is not a substitute for detailed research and opinion.  Before 

acting on any matters contained herein, reference should be made to subject matter experts and professional judgment needs to be 

exercised.  Dhruva Advisors LLP cannot accept any responsibility for loss occasioned to any person acting or refraining from action as a 

result of any material in this publication. 
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