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               DIMENSIONS - February 2016 

9 March 2016  

SERVICE TAX  

 

Case Laws  
 

CENVAT credit on sales commission available 

retrospectively 

The assessee was engaged in manufacturing certain 

dutiable goods. They had availed CENVAT credit for 

service tax paid on commission to overseas agents 

for rendering their services. The Revenue Authorities 

disputed the CENVAT credit availed by the assessee 

and issued multiple show cause notices for the 

period from November 2005 to February 2014.  

 

The Revenue Authorities relied upon the Gujarat 

High Court ruling in the case of CCE Ahmedabad-III 

vs Cadila Healthcare Ltd. [2013 (30) STR 3 (Guj)], in 

which, the CENVAT credit on commission paid to 

various agents was disallowed.  

 

The assessee contested the demand by placing 

reliance on Circular No.943/4/2011-CX, dated 29 

April 2011, which clarifies that credit is admissible on 

services for the sale of dutiable goods on a 

commission basis. Reliance was also placed on 

Notification No.2/2016-CX(NT), dated 3 February 

2016, in which an explanation was inserted into the 

definition of input services, stating that sales 

promotion included services for the sale of dutiable 

goods on a commission basis. It was also submitted 

that this notification would apply retrospectively.  

 

The Revenue also placed reliance upon Astik 

Dyestuff Pvt. Ltd. vs CCE & C. [2014 (34) STR 814 

(Guj.)], in which the High Court made the 

observation that if there was a conflict between the 

jurisdictional High Court and a CBEC Circular, the 

decision of the jurisdictional High Court was binding 

on the department rather than the CBEC Circular. 

 

The Tribunal went through the agreements entered 

into by the assessee with its agents and concluded 

that they were in the nature of ‘sales promotion’ 

agreements.  
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The Tribunal also went through the contradictory 

judgements in the cases of Cadila Healthcare Ltd. 

(supra) and the Punjab and Haryana High Court 

ruling in the case of CCE, Ludhiana vs Ambika 

Overseas [2012 (25) STR 348 (P&H)].  

 

The Tribunal observed that from a perusal of the 

definition of input services and the circular in 

question, it was clear that CENVAT credit was 

admissible in respect of service tax paid on sales 

promotion services. The Tribunal also observed that 

the explanation inserted vide Notification 02/2016 

(supra) was consistent with the circular in question. 

Most importantly, the Tribunal held that the 

explanation so inserted had retrospective effect 

since it had been inserted with an intent to resolve 

the contradictory judgements. Accordingly, the 

ruling held in favour of the assessee. 

 

Dhruva Comments: 

Notification 2/2016 (supra) was issued by the 

Government to put aside the contradictory rulings 

in respect of this issue. However, there had been 

speculation as to whether the said amendment 

applied retrospectively or prospectively.  This ruling 

has put an end to such speculation. 

M/s Essar Steel India Ltd vs CCE & ST, SURAT-I 

[2016-TIOL-520-CESTAT-AHM] 

 

CENVAT credit not available to a commission 

agent 

One of the questions of law before the Hon’ble 

Gujarat High Court was whether the activities 

undertaken by the service provider were in the 

nature of sales promotion activity, and accordingly 

eligible for CENVAT credit on service tax paid on the 

commission.  

 

The High Court observed that the agreement was 

predominantly in the nature of appointing a 

partnership firm as a stockist of the appellant 

company, which upon being supplied with the 

goods in question would store them and dispose 

them in the market at agreed rates, upon which the 

agent would receive commission. The stockists had 

not incurred any expenses or been involved in any 

way in sales promotion. In other words, the 

agreement was not in the nature of a sales 

promotion agreement but was in the nature of a 

consignment agent. 

 

The High Court further observed that a fleeting 

reference to sales promotion would not change the 

basic nature of the agreement or the relationship 

between the assessee and the stockist, converting 

the stockist into a sales promotion agent.  

 

Thus, the High Court concluded that the agreement 

was not in the nature of a sales promotion 

agreement, and relying upon the ruling of Cadila 

Healthcare Ltd. (supra), it was held that CENVAT 

credit would not allowable to the assessee.  
 

Dhruva Comments: 

This ruling further emphasises the fact that it is sales 

promotion only that is covered by the definition of 

input services. The onus is on the service receiver to 

prove that their vendors have actually carried out 

the activity of marketing and/or sales promotion.   

Gujarat State Fertilizers And Chemicals Ltd. 

(Fiber Unit) vs CCE, C & ST, Surat-II [2016-TIOL-

270-HC-AHM-ST] 

 

Assessee not liable to service tax in a revenue 

neutral situation: 

The assessee was appointed as an outsourcing 

agent by Department of Post, acting as an 

intermediary for the collection of letters, affixing 

postal stamps etc., for which it received commission 

from the postal department. The postal department 

was discharging service tax on the value of the 

services provided to its customers. The Revenue 

alleged that the assessee was liable to pay service 
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tax on commission received for the services 

provided to the postal department.    

 

The Tribunal observed that the services provided by 

the assessee were input services for the postal 

department, eligible for CENVAT credit. The Tribunal 

dropped the demand on the basis that the service 

tax that would be paid by the assessee would be 

eligible as CENVAT credit for the postal department, 

thereby creating a revenue-neutral situation. 

 

Dhruva Comments: 

If the argument accepted in this ruling is extended, 

the very concept of the CENVAT credit mechanism 

becomes redundant.   While the Tribunal considered 

some rulings, there are other rulings to the contrary. 

Revenue neutrality was accepted as a reason to rule 

that there was no malafide on the part of the 

taxpayer, and therefore the extended period of 

limitation was not invokable.  This ruling runs 

counter the larger bench decision in the case of Jay 

Yuhshin Ltd (2000 (119) E.L.T. 718 (Tribunal - LB).   

Dinesh M Kotian vs Commissioner of Central 

Excise and Service Tax-I, Mumbai [2016-TIOL-

262-CESTAT-MUM] 

 

CENVAT credit not available on courier service 

used in movement of finished goods after place 

of removal: 

The assessee availed CENVAT credit of service tax 

paid on courier agency services used for the purpose 

of moving inputs and finished goods, in addition to 

sending/receiving documents related to business. 

The Revenue alleged that with effect from 1 April  

2008 the definition of ‘input services’ had been 

amended to restrict CENVAT credit of input services 

utilised upto the place of removal.  

 

The Tribunal, based on the amendment to the 

definition of input services, held that for the period 

after 1 April 2008 the appellant would be eligible for 

CENVAT credit only on courier services used for 

sending/receiving documents related to the 

business, or for the movement of inputs and finished 

goods upto the place of removal. The Tribunal held 

that CENVAT credit on courier services used in 

relation to the movement of finished goods after the 

place of removal was not eligible with effect from 1 

April 2008. 

 

Dhruva Comments: 

This judgment is in line with the position taken by 

various other tribunals, which have pronounced that 

CENVAT credit on courier services used after the 

place of removal is not eligible post the amendment 

from 1 April 2008. 

M/s Lear Automotive India Pvt. Ltd. vs CCE and 

Service Tax [2016-TIOL-284-CESTAT-MUM] 

 

VALUE ADDED TAX  

 

Case Laws  
 

Denial of Form C on account of mismatch 

unjustified where genuineness of the transaction 

is not disputed 

Ingram Micro India Pvt. Ltd. (the assessee) had made 

a request for issuance of Form ‘C’ in relation to inter-

state purchases made by it during the third and 

fourth quarters of 2010-11. The request was rejected 

by the Assistant Commissioner (‘AC’) on various 

grounds, which primarily included the fact that such 

purchases were neither reflected by the assessee in 

its returns nor in the revised returns for the relevant 

period and the purchases were not entered in 

purchase registers to be maintained in Form DVAT-

30. Therefore, the assessee preferred a writ petition 

before the High Court.  

 

The assessee submitted that such inter-state 

purchases were reflected in the original returns, but 

due to certain clerical errors the same could not be 
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reported in the revised returns. The assessee also 

produced various documents to justify the 

genuineness of the transaction. The High Court, 

after going through the factual matrix of the case 

and relevant submissions observed that since the 

authenticity of transactions was not doubted by the 

department and there had been no default on the 

part of the assessee viz. non-furnishing of returns, 

non-payment of tax etc. combined with the fact that 

there had been no adverse impact on the revenue 

of the state, directed the department to issue Form 

‘C’ to the assessee.  

 

Dhruva Comments: 

Practically, the VAT authorities disallow the 

applications for issuance of Form C where there is a 

mismatch between the amount reflected as inter-

state purchases in the return and the amount for 

which the Form C application is made. This decision 

gives a respite in all such cases where the 

genuineness of the transaction is not disputed by 

the VAT department.  

Ingram Micro India Pvt. Ltd. vs Commissioner, 

Department of Trade & Taxes & Anr. [TS-26-HC-

2016(DEL)-VAT] 

 

Notifications and Circulars 

 

Maharashtra VAT department moves towards 

Digital India programme  

A trade circular has been issued by the 

Commissioner of Sales Tax, Maharashtra, 

announcing the proposed development of a new 

automation system on SAP platform. The new 

automation system would involve changes in 

processes and procedures relating to the following 

areas:  

 

 Registration under MVAT Act and allied Acts;  

 Filing of returns; 

 Conducting online assessments, including 

review and rectification of assessment orders;  

 Refund procedures 

 Online filing of appeals; 

 E-applications and issuance of CST declaration 

forms;  

 Enrolment of tax practitioners to access details 

of their clients 

 

The new system is slated to go live in a phased 

manner from 1 May 2016. 

Trade Circular No. 7T of 2016 dated 25 February 

2016 

 

CENTRAL EXCISE  

 

Case Laws  

 

No loading of notional profit on second captive 

transfer of self-manufactured goods  

The assessee manufactured paper and paper board 

at Unit-1 and transferred it to Unit-2 on payment of 

excise duty. The excise duty was paid on the value 

arrived at after adding notional profit as per Rule 8 

of the Central Excise (Determination of Price of 

Excisable Goods) Rules, 2000 (the ‘Valuation Rules’) 

to the cost of materials. Such goods were further 

sent from Unit-2 to Unit-3 for packing manufactured 

cigarettes. Since the second transfer was also an 

inter-unit transfer, the excise duty was required to 

be paid by adding notional profit to the cost of 

materials. The question that arose for consideration 

was whether the notional profit considered for 

paying excise duty when the goods were transferred 

from Unit-1 would be required to be added when 

determining the cost of materials at the time of 

clearance from Unit-2. The matter was referred to 

the Larger Bench due to contrary views expressed by 

the Mumbai and Chennai bench of the CESTAT. 
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The assessee put forth that valuation for the captive 

consumption of goods was governed by Rule 8 of 

the Valuation Rules read with Cost Accounting 

Standard – 4 (‘CAS-4’). Rule 8 of the Valuation Rules 

as well as CAS-4 require the consideration of ‘cost’ 

and not ‘value’. The addition of notional profit to the 

cost of materials is done purely for remitting excise 

duty under said Rule 8, and does not form an 

integral part of the actual cost of production. 

Accordingly, the determination of assessable value 

at Unit-2 should only be done on the basis of the 

actual cost of production of goods at Unit -1, i.e., 

without adding notional profit.  

 

The revenue contended that the accounting as well 

as payment, vide the debit notes, for the transfer of 

goods was inclusive of the notional profit and hence 

this was deemed to be purchase price. CAS-4 

provided for the determination of cost of 

production at purchase price. The procurement cost 

for Unit-2 should be the value on which excise duty 

had been paid by Unit-1.  

 

The Larger Bench placed reliance on the ratio laid 

down by the Supreme Court in Union Carbide India 

Ltd. vs CCE Calcutta [2003 (158) ELT 15 (SC)] and 

Challapalli Sugars Ltd. And Others vs CIT [2002-

TIOL-593-SC-IT] to differentiate between ‘value’ and 

‘cost’. The notional profit was required to be 

considered only when determining value for the 

payment of excise duty as per Rule 8 of the 

Valuation Rules and was not a requirement to 

determine cost of production under CAS-4. Thus, 

the cost of production for Unit-2 would only be the 

actual cost of materials, without including the 

notional profit considered by Unit-1 for discharging 

its excise duty.  

  

Dhruva Comments: 

This decision of the Larger Bench of the Tribunal 

provides clarity on the adoption of the ‘cost’ as 

against the ‘value’ of goods for the payment of 

excise duty. It will bring relief to assessees having 

multiple inter-unit transfers by putting to rest the 

ambiguity that had arisen due to conflicting 

decisions by the Tribunal. 

M/s I.T.C. Ltd. vs Commissioner of Central Excise, 

Chennai – I [TS-44-CESTAT-2016(CHNY)-EXC]  

 

No duty payable on goods cleared by an EOU to 

a DTA under Notification No.43/2001-CE (NT) 

In the given case the assessee, an Export-Oriented 

Unit (‘EOU’), supplied goods without payment of 

excise duty under Notification No. 43/2001-CE (NT) 

(the ‘said notification’) and as per the Central Excise 

(Removal of Goods at Concessional Rates of Duty for 

Manufacture of Excisable goods) Rules, 2001 (the 

‘said rules’). 

 

The revenue contended that the said rules were 

applicable to a manufacturer who intended to avail 

the benefit of a notification issued under Section 5A 

of Central Excise Act, 1944 (the ‘CE Act’) when used 

for the purpose specified in that notification. The 

proviso to Section 5A of the CE Act stipulates that 

unless specifically provided in such a notification, no 

exemption therein shall apply to excisable goods 

that are produced or manufactured in an EOU.  

 

The assessee submitted that they had not availed 

the benefit of any exemption notification issued 

under Section 5A of the CE Act and had cleared the 

goods in terms of the said notification and Rule 

19(2) of Central Excise Rules, 2002 (the ‘CE Rules’). 

The said notification did not per se exclude supplies 

by an EOU. The goods were supplied under a bond 

that was executed by the buyer of the goods, who 

undertook that the goods so supplied by the 

assessee would be used in the manufacture of 

export goods and hence the removal of goods 

without payment of duty was permitted in law. 

 

The contention of the assessee was upheld and the 

removal of goods without payment of duty under 
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Rule 19(2) of the CE Rules by availing the benefit of 

notification 43/2001-CE (NT) was allowed. 

 

Dhruva Comments: 

The above decision elucidates that even clearances 

from an EOU to a DTA are included within the 

purview of rule 19 of the CE Rules.  This decision also 

supports the promulgated policy of the Central 

Government i.e. that exports from India should not 

be burdened with any local taxes. 

M/s Jain Irrigation Systems Ltd. vs Commissioner 

of Central Excise, Nashik [2016 TIOL 331 CESTAT 

MUM] 

 

Notifications and Circulars 

 

CBEC Instruction: No review petition against 'in 

limine' dismissal of SLP by Supreme Court  

The Central Board of Excise and Customs (‘CBEC’) 

has issued an instruction on the effect of ‘in limine’ 

dismissal of a Special Leave Petition (‘SLP’) by the 

Supreme Court and the filing of a review petition. 

The CBEC noted the principles laid down by the 

Supreme Court ruling in Kunhayammed vs State of 

Kerala [2001 (129) ELT 11 (SC)], stating that: 

 

 If the SLP is dismissed at the stage of granting 

special leave without a speaking or reasoned 

order, there is no res judicata, no merger of the 

lower order and the petitioner retains the 

statutory right, if available, to seek relief in the 

review jurisdiction of the High Court; 

 If the SLP is dismissed at the first stage by a 

speaking/reasoned order, it would tantamount 

to a declaration of law; 

 Once leave is granted but an SLP converted into 

an appeal is dismissed, law is declared and it is 

no longer permissible to move to the High Court 

for review. 

 

Further the Supreme Court Rules, 1966 read with the 

Supreme Court ruling in Kamlesh Verma vs 

Mayawati & Ors [(Review Petition No. 453/2012 in 

Writ Petition (CRL.) 135/2008)] lays down the 

principles on when a review petition will be 

maintainable i.e. i) on discovery of new and 

important evidence that was not within the 

knowledge of the petitioner or could not be 

produced, ii) when there has been a mistake or error 

apparent on the face of the record or iii) when there 

is any other sufficient reason. In light of the above, 

the CBEC clarified that if the SLP has been dismissed 

‘in limine’ by the Supreme Court, there cannot be 

any grounds for filing a review petition. 

 

Dhruva Comments: 

The above instruction is aimed at bringing about a 

substantial reduction in pending litigation including 

where the department has sought to institute review 

petitions.  

Instruction F. No. 276/114/2015-CX.8A dated 9 

February 2016 

 

FOREIGN TRADE POLICY 

 

Case Laws  
 

No penalty on transferees of forged DEPB 

licenses purchased from open market 

The assessee purchased DEPB licenses through 

brokers from the open market and used them to 

discharge Customs Duty on imported raw materials. 

During the investigation, nine DEPB licenses were 

found to be forged, which was further confirmed by 

the DGFT. Accordingly, the Department levied duty, 

interest and penalty on the assessee. The assessee 

filed an appeal before the CESTAT submitting that 

they were under bona fide belief and had filed an 

FIR immediately after receiving intimation from the 

Department that the licenses were fake. The CESTAT 

noted that the licenses were fake and the assessee 
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had not taken any precaution about the 

genuineness of such licenses. Accordingly, applying 

the rationale of the Supreme Court’s decision in the 

case of Aafloat Textiles [2009-TIOL-42-SC-Cus] and 

TISCO [2015 (319) ELT 546], the CESTAT upheld the 

impugned order, waiving penalty on the basis of the 

underlying facts and circumstances. 

 

Dhruva Comments: 

The courts have distinguished between void and 

voidable licenses and have held that in the latter 

case, no duty can be demanded from the importers 

when they are the bona fide purchasers of such 

licenses. [Also see: Leader Valves 2007 (218) E.L.T. 

349 (P&H) and Vallabh Designs 2007 (219) E.L.T. 73 

(P&H)]. It is also interesting to note that while in the 

present case, the CESTAT has set aside the penalties 

in its entirety considering the facts and 

circumstances of the case, however, it confirmed the 

extended period of limitation. The basis of invoking 

the extended period of limitation u/s.28 and for 

levying penalty u/s.114A is the same i.e. collusion, 

wilful misstatement or suppression of facts. 

 

The above controversy also sets a relevant 

precedent in the context of MEIS and SEIS scrips 

under the FTP 2015-20, as these licenses are also 

transferable and can be used for payment of duties 

as well as service tax. Currently there is no provision 

under the service tax laws for recovery of duties 

from the buyer of the license as under the Customs 

Law (Section 28AAA). Hence, it is imperative that a 

clear mechanism be prescribed for the recovery of 

tax liabilities in cases where it is later found that the 

licenses are not eligible in terms of either the 

product/services or in terms of the value for which 

they have been obtained. E.g., if invalid SEIS scrips 

are purchased and used by the transferee for the 

payment of service tax on services from domestic 

service providers, the question would arise as to 

whether duties or taxes were recoverable from the 

transferor of the SEIS scrips, or the transferee or the 

service provider.  

DCW Ltd vs Commissioner of Customs, Tuticorin 

[2016-TIOL-381-CESTAT-MAD] 

 

Notifications, Public Notices and Trade Notices 

 

Closure of Advance Authorisation licenses under 

FTP 2009-14, pending for want of payment 

realisation from foreign currency account (FCA) 

of an SEZ unit 

The DGFT has clarified that no condition was 

prescribed either under Para 4.1.6 (a) of FTP 2009-

14 or Rule 30(8) of the SEZ Rules, stipulating that a 

DTA unit, supplying goods under Advance 

Authorisation to an SEZ unit had to realise any 

amount from the FCA of the SEZ unit. This condition 

has been introduced only from 1 April 2015 under 

FTP 2015-20. Accordingly, the DGFT has decided to 

allow closure/redemption/EODC in those pending 

cases, where an Advance Authorisation/DFIA holder 

has realised proceeds in INR from SEZ units against 

its supplies, in terms of FTP 2009-14. 

 

Dhruva Comments: 

This is a welcome clarification by the DGFT for 

closure / redemption / EODC of Advance 

Authorisation / DFIA licenses under FTP 2009-14. 

However, the condition of realising proceeds by a 

DTA unit from the FCA of SEZ unit is applicable to all 

such licenses issued during FTP 2015-20. 

Trade Notice No.16/2015 dated 10 February 

2016 
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CUSTOMS 

 

Case Laws  
 

Inclusion of the value of pre-loaded software in 

the value of hardware for payment of Customs 

duty 

The importer was importing wireless cellular phones 

(WLL phones), wherein the software required to run 

the phones was loaded onto the flash memory card, 

which was part of a printed circuit board inside the 

telephone. For the purposes of payment of Customs 

Duty, the importer was splitting the hardware and 

software value and was claiming Customs Duty 

exemption on the software by classifying it as media 

under Chapter heading 8524. The issue before the 

larger bench was whether there are two distinct 

goods – hardware and software and whether the 

software value can be separately assessed for 

Customs valuation under note 6 to Chapter 85 as it 

stood then. 

  

The Larger Bench, after understanding the nature 

and functioning of WLL phones observed that the 

memory unit is clearly an integral part of the internal 

circuit of the telephone and it cannot be said that 

there is identifiable separate media in the present 

case. Furthermore, relying on the Supreme Court 

decision in the case of Anjaleem Enterprises Pvt. Ltd. 

vs CCE, Ahmedabad [2006 (194) E.L.T. 129 (S.C.)] and 

various other judicial precedents, the Larger Bench 

concluded that there cannot be segregation of value 

assignable to software in the present case.  

 

Dhruva Comments: 

There has always been a dispute on whether the 

value of software would form a part of the hardware 

value or needs to be assessed separately. There have 

been divergent views of various courts in relation to 

the current subject matter. There have been judicial 

precedents in the past, wherein it was held that in 

case of computers/laptops, the software contained 

in the hard disk is not includible in the value of 

laptops/computers. [Sprint R.P.G. India Ltd. vs CC-I, 

Delhi, (2000 116 ELT 006 (S.C.)) and CCE Pondicherry 

vs Acer India (2004 172 ELT 289 (S.C.))]. Also, there 

have been judicial precedents wherein it was held 

that software is an integral part of the system and 

should be added to the value of goods [CC, Chennai 

vs Hewlett Packard India Sales Ltd. (2007 215 ELT 

484 (S.C.)), Anjaleem Enterprises Pvt. Ltd. vs CCE, 

Ahmedabad (2006 (194) ELT 129 (S.C.)) and Bharti 

Airtel vs CC, Bangalore (2012 (286) ELT 270 (Tri.-

Bang))]. Therefore, one needs to go through the 

facts of each case to ascertain whether the software 

value would be included in the value of hardware for 

the purposes of Customs valuation. The Hon’ble 

Tribunal differentiated the software on a hard disk 

from software embedded in a memory chip. 

 

M/s Surana Telecom Ltd. and Bhagyanagar 

Metals Ltd. vs CCE, Hyderabad (LB) [Customs 

Appeal no. 573-575, 487-489, 556, 473 of 2006 

and 463 of 2004] 
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